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INTR0DUCTIOl«l 



I 



T is with much diffidence that the author 
of the following fheets fuhmits them to 
puhlic infpeQion, nor would he haveprc- 
fumed to do fo folely upon his own judgment. 
The advice of fome profeffional friends, whofe 
good opinion he is happy to pofTefs, has in- 
fluenced his determination : they have flat- 
tered him with the hope that his work may 
prove ufeful to the -commercial world ; and 
even of fome fervice to his brethren of the 
profeffion. 

He is well aware that their partiality will 
neither difarm criticifm' nor fupply want of 
merit ; yet, he refts aflured, that from their 
obfervadons much lefs objeftionable matter 
will remain than would have been found had 

a he 



VI INTRODUCTION. 

he trufted to the unaided efforts of his own 
mind. , . 

To comprire^ much ufeful information in a 
fmall compafs has always been deemed meri- 
toriouSj as it {facilitates the acquifition of 
knowledge, and tends to difleminate it through 
a wider circle of fociety. 

The books already before the public on tlic 
law of infurances are too voluminous to be 
generally read, even by thofe who are inter- 
eded in the fubjecl ; and, it may be added, 
for the fame reafon, too diffufe to be eafily 
comprehended and retained. 

The author is not unaware that his ground 
is previoufly occupied by the Treatife of Mr. 
Parki which juftly merits- the eminence to 
which it has arrived. To profeffional men, it 
communicates the law without perplexity, and 
they will always have a pleafure in confulting 
a work which, befides its perfpicuity, has the 
additional merit of being the depofitaiy of all 
the cafes of importance on the fubjed decided * 
in our courts of law up to the time of its ap- 
pearance. 
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pearance. Previous to the publication of that 
gentleman's work, the law of infuranccs was^^ 
in this country, comparatively in an indigeded 
flate. But as this branch of the commercial 
law of England has, from the number ami 
equity of later decifions, aflumcd a confift- 
cncf which it did not formerly poffefs, it has 
I>ecome fufceptible of thofe various arrange- 
ments which may be obferved in other parts' 
of the law. 

Upon this ground the author trufts he ^ill' 
not be thought prefumptuous in dating, that 
a compendious digeft, immediately calculated* 
for the ufe of merchants and their agents,* 
ftill remains a defideratum in the mercantile' 
world. With a view to fupply this deficiency,' 
he commenced the following compilation. It* 
will not do him, he is furc, any difcredit to^ 
acknowledge, that he has reforted to Mr.' 
Park's work as the principal fource of his in«' 
formation, and to that divifion of Mr. Gwil-* 
lim's Abridgment of Law which treats of this 
fubjeft. At the fame time he begs leave to 

a % remark. 
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remark, that he has not fervilely followed the 
plan of either of thofe authors; but has 
adopted fuch an arrangement^ as he humbly 
'. conceived to be bed calculated for conveying 
a clear view of the fubjed to thofe for whom 
the work was chiefly deligned. The policy 
ufelf has been fo much animadverted upon 
in the courts^ and its defeAive mode of ftating 
the agreements of the parties fo frequently 
noticed, that he very early refolved not to 
make thai writing the bafis of his plan. He 
has purfued a different courfe; and has 
endeavoured to inveftigate the nature of 
the contraA, without immediate reference 
to the indrument — ^the eflential requifites 
thereof— the engagements of the parties^r- 
the different fpecies of marine infurance— - 
the ccnfequences of a failure in any of fuch 
reqiii(ites'-«-the perils infured againft, with the 
evidence generally required to fupport a£lions 
on peUcies of infurance. 

He has not prefumed to make any other 
alteration of the materials ; and though much 

8 abridged. 
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abridged) it is hoped nothing in any refpe£t 

important to the fubjeft has been omitted. 

Of this, however, the public will determine, 

and to their decifion it is reipeAfuUy fub- 

mitted. 

J. I. B. 

37, OUBr^' Street, 
ift March^ 1801. 
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CHAPTER THE FIRST. 

p 

OF INSURANCE IN GENERAL — ITS NATURE, 
USE, ORlGINj AND CONSTRUCTION — DIF- 
FERENT SORTS OF POLICIES — ^VALUED AND 
OPEN. 

Marine insurance is that admlr. CHAP. I. 
able invention of more modern times, by 
which commercial adventurers by fea are 
faved from the immediate deflruftion that 
might oiherwife enfue from fudden lofles, 
by any of the perils mentioned in the in- 
ftrument by which infurance is eflFefted. 
Xhe agreement which Conftitutes an infur- 
ance is, therefore, termed a contraft of in- 
demnity, and the inftrument is technically 
called the policy : and although the infurer 
alone fubfcribes his name to this inflrument 
(who, on that account, is denominated an 
underwriter), yet the infured is equally 
bound to all conditions .exprefied on his pare 

B \TV 
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Wf^, T. in the policy, as well as to certain conditions 
not literally cxprefled therein, the non-obferv- 
ance of which cither makes the whole contra£t 
void from the beginning, or releafea the under- 
writer from all future obligation, from the 
period of fuch breach of condition. 

The nature of this contraft is, in faft, to 
divide the rifle of a voyage among many per- 
fons for a fmall confideratfon, proportionate 
to the real or apprehended dangers likely to be 
cncf^untcrcd, and varying with circumftances. 

Notwithftanding great learning and inge- 
nuity have been difplaycd by various writers 
on the fubjcfts of Marine Law, and of Jnfur- 
ance, in order to trace its ori'zin to a perioii of 
remote antiquity, it would appear from the bed 
authorities to have originated fomc time near 
the period, of the Hanfcatick League, iu the 
thirteentli century. The towns of Hamburgh. 
and Lubcck were the firft wiiich united for 
n^.utual dj^Tcnce againft the nations round the 
fliores of the Baltick. They compiled their 
naval laws principally from tlie laws of Wif- 
l>uy, but with many very ccnfiderable addi- 
lions and improvements. 

As infurance law varies in the diflerent 
commercial countries in Europe, it becomes a 
matter of Jefs importance to trace its progref- 

fivc 



the L<iw of Marine Infurances* 

five improvements to the prefent times. In chap. r. 
England the legiflature thought it neceflfary 
to interfere in the reign of King George the 
Fipft, to eftablifli two diftinft corporations, 
with a competent joint ftock, and under pro- 
per regulations, to make afllirances of fhips, 
goodfi, or merchandizes, at fea, or going to 
fea,in exclufion of all other focieties and part- 
nerfhips. 

At that period it feems that much mifchief 
had been done by private perfons obtaining 
large preminms for infurance, and failing 
afterwards to make good the lofles fuftained 
by their becoming bankrupt. 

The inftrument itfelf, though awkwardly 
framed, and loofely worded, has not received , 
any material alterations: having been rendered 
morecertain and determinate, by the multitude 
of adjudged* cafes, in. queftions relating to 
infurance, in our different courts of juftice. 

Marine policies are not to be ranked with 
deeds of fpecialty, (as they are termed in law) 
as not being under feal \ but they have 
always been confidered as of the higheft 
credit, and as containing engagements of 
the moft facred nature. 

No alteration can be made in the poh'cy, 
after the fignature of the underwriter, with* 

B 2 omx^ 
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CHAP. I. out the confent of both parties. Attempts 
ii^M^ have, Indeed, been made to have it amended 

Ex A^flu) *^ '^^ inftancc of one party, and the Court 
Company, of Chanccty has been reforted to for that 
Parl/i.^'^' purpofc, but Without efFefl:. In a cafe before 
Lord Hardwicke, the fir ft part of the voyage 
infured was from London to Oftend^ and 
the vefTcl was warranted an Oftend (hip. 
The aflured (the plaintiff in equity) fuggefted 
that (lie was not fuch a (hip as the warranty 
required at the time the policy was effeded, 
and could not be made fo till (he arrived at 
Oftend. He, therefore, prayed that the 
policy might be amended, by making the 
voyage commence from Oftend, His Lord- 
fliip would not infer that the terms of the 
agreement were contrary to the words of the 
policy, faying that, as it was twice reduced 
into writing, the aflured could not be allowed 
thus to vary the written words of fuch an in- 
ftrument at a period fubfequent toits execution. 
Yet manifeft and unquefliouable miftake 
Motteux T. ^rjii always be remedied, as courts of com- 

thc Gov. & ,i/-.i 1 ri-. 

Comp. of mon law are bound by fimilar rules ot deci- 

MXu^^uctT ^5^" w'^^^ c°"^^^ ^^ '^^^'^y ^" ^^^^^ fubjefts. 
I A k. 545. Yqy example, it fometimes happens that a 

memorandum or certain minutes are figned 

by tlie underwriter, and by fome evident 

miftake 
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miftake the policy is fb made out as to vary CHAP. i.| 
from thefe written notes, but by comparifon 
with them may be explained : here, a court 
of juftice will order the error to be reftified, 
fo as to give effeft to the real intent of the 
pardeS} and to the true meaning of the ori- 
ginal agreement. 

It is fcarcely neceflary to remark that the 
words of the policy (more particularly when 
miftakes have crept in) may be, and are, fre- 
quently altered with the confent of both par- 
ties. And it is not uncommon for the under- 
writer to demand an increafe, or fubmit to a 
diminution ofpremium, in proportion as the rifk 
may appear to be varied upon fuch alteration. 

In tranfa£^ions of infurance, as in other 
concerns, the non- performance of a duty 
will mjake the negligent perfon anfwerablc 
in damages for his negleft. As for inftance, 
if a broker be properly inftruSed to efFeft a 
policy, and cither omits, or fo delays the exe- 
cution of his in{lru£lion$, that the intention 
of the employer is fruftrated, and a lofs is 
fuftained, the broker is there coiifidered in 
law as having made himfelf the infurer, and 
is in the fame (ituation in which he would 
have been, had he underwritten fuch policy 

B 3 as 
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CHAP. I. as he had been infiru£led to eficirb. The 

.~^y*"^^ fame liability attaches, where, throui^h iiiadr 

y Carter ard vcrtcncy, Of by fome deception, the broker 

i»"rk 4.* leads an employer into a miftakcn belief that 

''• ■ ao infarancc has been procured. 

' A printed form of the policy is now uni- 

verfally ufed ; and all particular coi^dltions 
are fubjoined in written claufes^ which being 
the immediate zOi of the parties, they have 
fuperior authority whenever they militate 
againft the printed words ; and courts of 
juftice always rely upon them as expreiling 
the intention with which the agreement was 
;.> made. . 

-, The form now ufed is -nearly the fame 

Burr. r555. ^ ' 

i^rd Mans- which was adopted two hundred years ago \ 
but Its antiquity cannot preferve it from juft 
cenfure. From making ufe of the fame 
words in different fenfes, it is very irregular, 
confufed, and frequently ambiguous. 
, The cuftody of the policy belongs, of right, 

to the aiTured } and an a£lion of trover will 
lie for this, as for any other valuable paper, 
or property. 

The above general remarks are perhaps 
fuflBcicnt for our prefent purpofej and we fliall 
now proceed to confider the eflcntials to the 

contra£l 
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contra£l of infurance, which are*: Firft, CHAP. I. 
The name of the perfon for whom the infur- 
ance is made : Secondly, The names of the 
(hip and mailer : Thirdly, Whether they 
are (hips, goods, or merchandizes, upon 
which the infurance is made: Fourthly, 
The name of the place where the goods 
are laden, and whither they are bound : 
Fifthly, The time when the rifk bL^^ins, and 
when it ends : Sixthly, All the various perils 
and riiks which the infurer takes upon him« 
felf: Seventhly, The confideration, or pre- 
mium, paid for the riik or hazard run : 
Eighthly, The month, day, and year, on 
which the policy is executed : Ninthly, The 
ftamps required by aft of parliament. Of 
each of thefe in their order. 

firft. Of the name of the aflured. Poli- 
cies in blank were formerly very common, 
but parliament interfered, in order to put an 
end to a praflice fo mifchicvous. The now 
fubfifting parliamentary regulations with re- 
gard to this point arc thofe of the ftatute 

* In this part of my fubjc£t, I have adopted the 
arrangement of Mr. Park, which I found, upon ma- 
lure confideration, to be equally applicable to a com- 
pendium as to his larger work. 

B 4 28 Geo. 
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:hAP. 1 . 28 Geo. 3. chap. 56. by which it is required of 
a8 Ctox p^rfons efFofting policies, to infert in the pa- 
chap. 56. licy " the name or names, or the ufual ftyle and 
'* firm of dealing of one or more of the perfons 
" interefted in fuch afTu ranee j" or inftead there- 
of there mufl be inferted *' the name or 
" names, or the ufual flylc and firm of deal- 
" ing of the confignor or confignors, con- 
" fignee or confignees, of the goods or pro-* 
" perty fo to be iufured \ or the name or 
*^ names, or the ufual ftyle and firm of deal- 
•* ing, of the perfpn or perfons rcfiding la 
" Great Britain, who fhall receive the order 
** for and efFeft fuch policy, or of the perfon 
** or perfons who fliall give the order or di« 
'* reflions to the agent or agents immedi- 
** ately employed to negotiate or efiedk fuch 
** policy," The ftatute further declares 
that every policy made or underwritten con- 
trary to the true intent and meaning of this 
a6)^, (hall be null and void to all intents and 
purpofes. 
FkrkiS. Upon this aft it has been held, that it is 

not neceflary, where a policy is efFefted by an 
agent, to add the word agenty or any other de- 
fcription to his name, in the policy itfelf. 
And it has alfo been decided, that a policy 

efFefted 
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cfFe£ted by a broker, defcribing himfelf there- CHAP. l. 
in as egentj has fufRciently complied with the 
requifition of the ilatute 25 Geo. 3.* 

Secondly, Of the names of tht: (hip and 
xnafter. It feems to be neceffary by the law 
and ufage of merchants to infert the names 
of the (hip and mafter, although there are 
jniurances generally *• upon any Ihip or R^p. 3^5. 
" (hips j" and their validity was fully afcer- 
tained in the cafe of Kewley and another 
againil Ryan. 

On a rule obtained to (hew caufe why 
there (hould not be a new trial, the court de- 
clared as to this point, that the legality of the 
policy on (hip or (hips was too welleflabliflied, 
both by ufage and authority,, to be difputed ; 
and that the aflured had clearly a right to 
apply fuch aflurance to whatever (hip he 
thought propc¥ within the terras of it; for Parklt!* 
which the cafe of Henchman v. Offley was 
an authority. 

Thirdly, Whether they be (hips, goods, 
or merchandizes, upon which the infurance 
is made, is a fa£b which mud be ftated. It 
is abfoltttely neceffary to fpecify whether the 

• This aft of 15 Geo. 3. chap. 44., xyhich requirtd 
the name of the agent, &c.,is now wholly repealed by 

the a£i above quoted. 

B 5 infurance 
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CHAP. I. ififurance be made on fhipSi goodki or iner« 
chandizes ; but not to particularize the dif- 
ferent forts of goods. Yet a fpecificatlon \yf 
their marks^ numbers^ and packagesj may 
prevent much trouble in proving the parti- 
cular goods infured. 

There are certain kinds of merchandize^ 
of a perifiiable nature, fuch as corn, fi{b^ 
falty fruit, flour, and feed, on which the 
underwriters will not be anfwerable for a 
partial lofs, but general average onl/i unlefi 
the (hip be ftranded. And in infurances on 
fugar, hemp, flax, hides, fkins, and tobacco, 
they confider themfelves free from partial 
lofles, not amounting to 5 per cent. On 
all other goods, as well as on the fhip and 
freight, for a partial lofs under 3 per cent, 
unlefs arifing from a general average, or the 
flranding of the fliip, they coniider them-- 
fclves alfo difcharged. 

Thefe things are afcertained by a memo- 
randum, introduced in the year 17499 and 
altered by the two companies in 1754, by 
llriking out " or the (hip be (branded,** in 
confequence of a decifion by Chief Jufticc 
Ryder, that a (hip having run aground (al-" 
though (he got off again) was a ftranded (hip 
within the meaning of the memorandum. 

What 
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What Ih^ll be confidercd as loffes within CHap^I. 
the meaning of this memorandum, will be 
the fubjeft of future inveftigation. 

There are fome kinds of property which 
do not fall under the general denomination of 
goods in a policy. 

In an aftion on a policy of iftfurancc ot Rofs r. 
the captain's goods, an underwriter and a sitting after 
brokei\ proved that goods lalhed on deck, "'^'g^.^J^ 
ft)ip's provifions, and caprain*s clothes, are hai). 
not within a general policy on goods, the *' * 
fiflc being greater; and the premium alfo 
la increafed when fuch goods are meant to 
be infured, which are alfo infurcd by name. 
Goods in a policy mean fuch only as are 
micrchantaWe — part of the cargo. Lord Mans* 
field thought this confiftentr 

Fourthly, The places where goods are 
laden, anywhere bound, which have always 
been held neceffary j and muftf in truth, 
be fo, from the nature of the contraft. It 
is ufual alfo to (late where the fhip may touch 
©r flay, during the voyage. 

Fifthly, The time when the rifk commences 
and ends, wliich the policy exprefsly declares, 
according to the agreement of the parties. 

Sixthly, The perils and rifles which the 
underwriter infures againft j viz. '* all perils of 

B6 *^tlie 
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'* the feas, men of yrzTy fire, enemies, pirates^ 
" rovers, thieves, jettilbns, letters of mart, 
•* and counter-mari, furprifals, takings, at fea, 
** arrefts, reftraints, and detainments of all 
^^ kings, princes, and people,- of what nation^ 
*' condition, or quality foever ; barratry of 
'*' the mafter and mariners, and all other 
'* perils, lofTes and misfortunes, that have or 
** (hall come to the hurt, detriment, ot da- *' 
*^ mage of the faid goods and merchandize^ 
** and (hip, or any part thereof*.*' 

That the underwriters are liable for a 
robbery of goods infured when committed 
by thieves from without, cannot be doubted ; 
but it is not clearly afcertained, that if there 
be thieves on fhipboard, this is fuch a cafe 
as comes within the terms of the policy. 

In addition to. the riiks enumerated, it is 
a general praftice to infure loft or not loft, 
which is peculiar to Englifli policies. 

By the ads of parliament for regulating 
the flave trade, it is provided, that though the 

* By the a6 Geo* 3, chap, 86» the owner's refpon- 
fibility is limited to the value of the fhip and freight^ 
even in cafe of external robbery, without the privity of 
the mafter or mariners: and by the feccnd fedtion, 
owners are wholly exempted from any loTs occafloned 
by fire. 

ufual 
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« 

ufual printed words may remain on the face CHA?. I« 
of the policy, no Ibfs or damage (hall there- 
after be recoverable on account of the mor- 
tality of flaves, by natural death or ill treat- 
ment, or lofs by throwing overboard of flaves 
on any account whatever, or lofs or damage 
by reftraints and detainments, by kings, " *** 
princes, people, or inhabitants of Africa, 
whqre it fliall be made appear, that fuch 
lofs or damage has been occaiioned through 
any aggreffion for the purpofe of procuring 
flaves, and committed by the mader of any 
fuch fhip, or by any perfon or perfons com- 
manding any boat or boats, or party or par- 
ties of men belonging to any fuch (hip, or 
by any perfon or perfons acting by the di- 
reAion of any fuch mailer or commander 
refpeftively. 

Seventhly, The confideration or premium 
for the riik, which is the mod material part 
of the policy. This is always expreiTed to 
have been received at the time of under- 
writing, although in practice, policies are 
cffedied, in general, by the intervention of ^- ^^ 
brokers, between whom and the infurers ^^^^^ A! 
open accounts are kept by the ufage of Miiton,v. 
trade. The underwriter may have an a£tion sittings " 
againft tlic broker for money had and re- G"»Jdhaii, 

^ . • 1 H Ceo. \ 

ceived 
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MAF. I. ceired *to his ufe. It would appear that 
the broker, alone, is the debtor to the under* 
writer. 

Eighthly, The day, month, and year, in 
which the policy is executed. 

Ninthly, The proper and legal (lamp, ac- 
cording to the 35X;i€o» 3. 

Section ift. If the amount to be infured /• </• 
be lool. or lefs, • • • • . 2 ^ 

And, for every hundred, of part of 

a hundred, 26 

If the pren)ium be los. per cent. 

or lefs, ^ i 

For evcjy hundred, or pare of a hun- 
dred, . ....... J 3 

Seftion 4th. That it (hall be. lawful to ufe 
f^amps of two (hillings and fixpence, for 
every two hundred pounds infured, inftead 
of one (hilling and threepence, for every 
hundred, where the premium fliall not ex- 
ceed ics. per cent, on the fum iiifured. 

Skflion I ith. That every contra ft for infurance 
ihall be ingrofTed or printed, and called a 
Policy of Infurance^ and that the premium 
paid or given, the particular rilk or adventure 

infured 
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* • infured agaiDft, -with the naroe^ of the CHAP. I. 
fubfcribers and underwriters, and fums 
infured, (hail be Tefpedively ezprefied in 
the policy^ otherwife it (ball be null and 
void* 

Se^ion lath. No policy to be made for 
any certain term> longer than twelve 
calendar months. 

Se£lion i8th provides for an all6vanee to 
be made by the commifTiopers, when the 
fums infured on homeward voyages (hall 
be found to exceed the intereit of the 
afitired. 

Seftion 13th provides for the making any al- 
teration in the policy after it has been 
underwritten, fo that it be made before 
notice, after determination of the riOc ori* 
gmally infured, and the premium exceed 
I OS. per cent, and fo that the thing in- 
fured remain the property of the fame 
perfon, and that the alteration do not 
prolong the term allowed by this a^, or 
any further fum be infured by reafon 
thereof. 

Sefkions 1 5th and 1 6th impofe a penal ty of 5O0L 
on perfons procuring, and brokers efFeft- 
ing, infurances not duly (lamped \ and 
the latter cannot either demand brokef- 

3 *g^> 
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.CHAP. I. age, or the money expended for pre- 

^ * miums. 

Seftion 17th. Every underwriter is alfo liable 
to the like penalty for fubfcribing fuch 
illegal policy. 

No rule has been more frequently followed 
in the conftruflion of policies than the ufage 
of trade ; for as the protection of the infured, 
and advancement of commerce, are the great 
objeAs of infurance, it virere abfurd to ima- 
gine that wh«re the end is infured, the ufual 
means of attaining it can be excluded, 

A policy of infurance {hall be conftrued 
to run until the fhip (hall have ended^ and be 
Skin. 243. difcharged of the voyage ; for arrival at 
the port to which (he was bound is not a dif- 
charge till (he is unloaded ; and it was fo 
adjudged by the whole court upon a demurrer. 
Sparrow V. But when the owner of goods infured 
aStr.i23t>'. brought down his own lighter, received the 
goods out of the fhip^and, before they reached 
land, an accident happened whereby the 
goods were damaged, a fpecial jury of mer- 
chants, under the exprefs dirc£lion of Lord 
Chief Juftice Lee, found that the infurer 
was difcharged, although the infurance was * 
upon goods to London, and till the fame 
Ihould be fafely landed there. 

Where 
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Where the policy is general, from A to CHAP. I. 
B, the conftruftion that the fliip (hall not be ^^-v*^ 
difcharged of the voyage till fhe be unloaded^ 
may be perfeftly right ; but if it contain the 
words ufually iuferted " andtillthe (hip fliall iT.P.25Z. 
" have moored at anchor twenty-four hours 
*Mn good fafety,'* the underwriter is not 
liable for any lofs arifing from feizure, after 
Ihe has been twenty-four hours in port, 
though made in confequence of an a£^ of 
barratry of the mafter during the voyage* 
It would be impoiTible^to lay down any fixed 
rule were it extended beyond the time limit- 
ed in the policy ; and all would be uncer-^ 
tainty and confufion. 

Willes J.delivered the unanimous opinion of 
the court in this caufe. and concluded his 
argument by obferving, that " there muft be 
*< fome certain and reafonable limitation in 
5' point of time laid down by the court, when 
** the infurer fliall be releafed from his en- 
** gagemenr. If he be liable for a month, 
** he may for a year, and fo on. And we 
<* all think that the law of infurances would 
" be left unfettled, and in much confufion, 
«* if any other time were fuggefted than that 
** prefented by the policy, namely, ihe conti-m 
«« nuance of the vojage^ and ihe Jhi^s being 

^* moored 
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CHAP. I. <- moored Hventy-four hours In fafeiy'* ** We 
^ "are all therefore of opinion, that judgment 
" ought to be given for the defendant." 

aSalk.445. " Warranted to depart with convoy** mud 
be conftrued according to the ufage among 
merchants, that is, from fuch place where 
convoys arc to be had. 

Cafe upon tl policy of infurance, which* 

G^ftie's ^*^ *^ infure the William galley in a voyage 

» Silk. 445. from Bremen to the port of London, war- 
ranted tp depart with convoy. The cafe waff, 
the galley failed from Bremen, under con- 
voy of a Dutch man of war, to the EJbe^ 
where they were joined by two other Dutch 
men of war, and feveral Dutch and Engliib 
merchant (Inp.s, whence they failed to the 
^ Texel, where they found a fquadron of Eng- 

]i(h men of war and an admiral. After a 
ftay of nine weeks they fet fail from the Texel, 
the galley was feparated in a ftorm, taken 
by a French privateer, and re-taken by a 
Dutch privateer, and paid eighty pounds 
falvage. It was ruled by Holt, chief jufticc^ 
that the voyage ought .to be according to 
ufage, and that their going to the Elbe, 
though out of the way, was no deviation ; 
for till after the year 1703, (prior to which 
time this policy was made,) there was no con- 
voy 
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voy for fliips dire£lly from Bremen to Lon- CHAP, r 
lion. Vcrdidi for ilie plaintiff. 

The fliip Succcfs was iafured " at and Wapics v. 
" from Leghorn to the port of London, and 2 sir. 1*24 
'' till there moored twenty- four hours in good ^"^'^ ^l* 
" fafety.'* She arrived the 8th of July at 
Frsjh Wharf y and moored, but was the fame 
day ferved with an order to fp b^ck to the 
Hopi'i to perform a fourteen days' quarantine. 
The men upon this deferted her, and on the 
i2chof the month the captain applied to be 
cxcufed going back, which petition was ad- 
journed to the a 8th, when the Regency or- 
dered her back *, and on the 30th (lie went 
back, performed the quarantine, and then 
fent up for orders to air the goods ; but be- 
fore flse returned, the (hip was burnt on the 
^3d of Augufl:, and now the queftion was^ 
Whether the infurer was liable ? 

Lord Chief Juftice Lee ruled, that though 
the (hip was fo long at her moorings, yet (he 
could not be faid to be there in good f<ift'tyy 
which mud mean the opportunity of unload- 
ing and difcharging, whereas here (he was 
arrefted within the twenty-four hours, and 
the hands having deferted, and the Regency 
taken time to couGder th^ petition, there wa^ 
no default in the mafter or owners : and it 
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CHAP. I. was proved that, till the fourteen days were 
expired, no application could be made to air 
the goods; whereupon the jury found for 
the plaintiff. 

Cordon V. Qn an infurance from London to Gibral- 

Morley. 

Campbell V. tar, warranted to depart with convoy, it ap- 
2 str.1265. peared there was a convoy appointed for that 
Park 36. trade at Spithead, and the (hip Ranger hav- 
ing tried for convoy in the Downs, proceeded 
for Spithead, and was taken in her way thi* 
then The infurcrs refifted the demand of 
indemnity, alleging that, as there was a 
French war, the fhip (hould not have ven* 
tured through the channel, but have waited 
for occafional convoy. 

Lord Chief Jufticc Lee, however, was of 
opinion, that the (hip was to be confidered a« 
under the defendant's infurance to the place 
of general rendezvous, according to the inter- 
pretation of the words, nu art anted to depart 
with convoy J Salk. 443, 445. and if the pap- 
ties meant to vary the infurance from what 
is commonly underftood, they (hould have 
ftated it. Two fpecial juries of merchants 
found their verdifts agreeably to that direftion. 
In an infurance upon freight, if an acci« 
^*^^ 35' dent happen to the fliip before any goods arc 
put on board, which prevents her from fail- 
ing, 
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Ing, the infured upon the policy cannot re- chap. I. 
cover the freight which he would have be- ^"V^. 
gun to earn, if the goods had been (hipped. 

The plaintiff infured on (hip and freight^ Tonge r. 
at and from Jamaica to Briftol. A cargo was gtnu iisu 
ready to put on board : but the (hip being 
careening in order for the voyage, a fudden 
tempeft arofe, and (he and many others were 
loft. The rigging and parts of her were re- 
covered and fold, and the defendant paid into 
court as much as, upon an average, he was 
liable to for the lofs of the (hip ; but the 
plaintifF infifted to be allowed 6oo/. for the 
freight the (hip would have earned in the 
voyage, if the accident had not happened. 
But, as the goods were not actually on board, 
fo as to make the plainti6F's right to freight 
commence, Lord Chief Juftice Lee held, 
he could not be allowed it, and he was non 
fuited. 

But in a valued policy it is otherwife ; ^t.r. 362. 
and the only queftion in fuch cafe is, merely P*f^35' 
whether it be a gaming policy and colourable 
infurance, or a bona fide tranfa£lion. If the 
latter, the aflured is intitled to recover for the 
Kvhole value in the policy*. 

* Yide page 35 poft. where the diftinftion bc- 
tweeji a valued, and an open policy is ftated. 

So 



-#r 



72 Ccff?:pefnlirtm Oj 



CHAP. I. ' So alfo in an open policy on freight, nt 
^^^''^■^"^ and from London and 7encrifFe to am of ihe 
Thomofo'i/ ^^{)? India ijlaitds^ (Jamaica excepted,) the 
▼. Tayior. underwriters were held liable to pay thp in- 
furance, though the fliip failed from London 
in ballad, and >vas captured before her arrival 
at TcnerifFe, where her cargo was to be put 
on board. But as the fhip was under a char- 
ter party to depart out of the river Thames y and 
proceed to Teneriffe^ and then to load and receive 
en board from the freighters ^00 pipes of ivitify 
to he delivered in the' Wefl Indies ^ far the freight 
cf tuhich 500 pipes the freighters covenanted to 
t"y Z5-' P^^ P^P^: the court held, that the 
inftant the fhip departed from the Thames, 
the contraft for freight had its inception, and 
• the plaintiff was intitled to recover. 

In conftruing policies the firiEliim jus^ or 

fip ex juris y\^ not to be laid hold of; but they 

are to be conftrued largely, for the benefit of 

trade, and for the infured, 

Tiprrey ▼. Thus in an aflurance of goods from Ma- 

Etherington \^„^ \^ Gibraltar, and from thence to Eng- 

I Burr. 34s. t> ' ^ & 

land or Holland, the parties having agreed 
that the goods might be unloaded at Gibral- 
tar, and re-fhipped in one or more Britifh 
fliip or fliips, and it appearing in evidence 
that there was no Britifh fliip at Gibraltar, 

but 
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but the, goods had been unloaded and put CHAP.i. '\ 
into a ftorc-ftiip, (which was always confi- ^*'*v**^ 
dered aa a warehoufe) the infurers were held 
to be Hable for the lofs of thefe goods in the 
ftore-fiiip. 

A claufe was inferted in a policy, that 81. Simond v. 
per cent, of the premium fhoold be returned DougV 2S5, 
if the fhip failed from any of the Weft India 
iilaqds M'ith convoy for the voyage, and ar 
rived. The court held, that the arrival of the 
Ihip, whether with or without convoy, intilled 
the party to a return of the premium fiipu* 
lated 

A bill was filed in the Court of Chancery, Mottcux & ' 
which ftated that the {hip Eyles, late in the ^he'coJ"' k 
Eaft India company's fervice, was, in the Company of 
year 17^2, at JBengal, at which time the owner i Atk. 545, 
employed I II. .to infure the fhip in the Lon- 
don aflTurahce office for 500I. The adventure 
was to commence from her arrival at Fort St, 
George, and thence to continue till the faid 
{hip (liould arrive in London, and that it 
{hcmld be lawful for the faiJ {hip, in the faid 
.voyage, to (lay at any ports or places with- 
out prejudice, and that flic was, and fliould 
• be rated at interdl or no intetell:, without fur- 
ther account; in confideration whereof I. H. 
paid J5I. premium. The Eylcs came to Fort 

St. 
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CHAP. I. St. GcorgCj in February 1733, In her way xm 
England ; but being leaky, and in a very bad 
condition, upon the unanimous advice of the 
governor, council, commanders of (hips, &c« 
Che failed to Bengal to be refitted, and after 
being (heathed^ in her return upon her home- 
ward-bound voyage, (he ftruck upon the £a- 
gilee fands and was loft. Evidence was read 
to prove for the plaintiff, that Bengal was the 
moil proper place to refit, that flie went there 
from neceflity, not to trade ; and took nothing 
on board but water, provifion, and baUaft. 

Lord Chancellor Hardwicke — " As to the 
queilion, whether there has been a breach, or, 
in other terms, a lofs, within the meaning of 
this policy, the general principles laid down by 
the plaintifF^s counfel are right, that ftrefs of 
weather, aad the danger of proceeding on a 
voyage, when a ftilp is in a decayed condition, 
are to be confidercd. In fuch a cafe, if {be 
went to the neareft place, I (hould confider 
it equally the fame as if ihe had been repaired 
at the very place from which the voyage was 
to commence, according to the terms of the 
policy, and no deviation* It is a very mate- 
rial circumftance, that the governor ordered 
the lading to be taken out, to fhew the necef- 
iity of the fliip's-heifig repaired^ but there is 

not 
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tiot a fyllable of proof why (he. might not CHAP. I. 
liave been equally ^^reil repaired at Fort Saint 
George. There is one part of this cafe which 
diftinguiQies it from all others whatever^ and 
that is^ as to the certain time the voyage was 
to commence. The fa£l is, the Ihip was loft 
in July 1733, ^^^^ weeks before the time of 
making this policy, fo that clearly the (hip was 
not at Fort Saint George at the time the 
agreement was made ; and therefore it is a 
material queftion, whether it comes within 
the agreement." His lordffiip dired:ed an 
iffue to try, whether the lofs in July 1733 was 
"a lofs during the voyage, and according to the 
adventure agreed upon \ which iffiie was af- 
terwards found for the plaintiflF upon a trial 
in the Common Pleas. 

By Lord Hardwicke— " At and from Ben- » Atk. 548# 
gal to England" means the firft arrival at 
Bengal 5 and it was agreed, that when fuch 
vrords are ufed in policies, Jirjl arrival is al- ' 
ways implied. 

So affo when a (hip is infured at and from Chitty r. ] 
a place, and arrives at that place, fo long as ^^Y^* 
ihe is preparing for the voyage infured the in- 
furer is liable : but if all thoughts of the 
Yoyage be laid afide, and the (hip He there 
five, (ix, or feven years with the owner's pri- 

C vity. 
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CHAP. I. vity, It (hall never be faid the infurer is 1i- 
.^^^^*'*^ able, for that would fubjeiSt him to the whim 

and caprice of the owner. 
Camden r, This was an a^ion on the homeward po- 

Cowiey, , 

I Biackih licy, on a (hip at and from Jamaica to London: 
^'^" the fliip had been infured generally from 

London to Jamaica, and was loft ia coafiing 
the ifland, after having touched for fome days 
at one port there, but before (he bad delivered 
all her outward-bound cargo at the other ports 
of the iiland. In order to fhew when the 
homeward-bound ri(k commenced, it was ne- 
cefTary to determine when the outward-bound 
rifk ended ; and the jury, (which was fpecial) 
after examining merchants as to the cuftom, 
decided by their verdict:, that the outward rifle 
ended when the (hip had moored in any part 
of the ifland, and did not continue till (he 
came to the laft port of delivery. 

A motion was made for a new trial, but 
refufed : becaufe it had been thoroughly tried 
and no new light could be thrown upon it, 
although Lord Mansfield faid the inclination 
of his opinion was the contrary way at the 
trial. Mr. Juftice Wilmot thought, the con- 
(Iruflion put upon the policy by the jury was 
Barrafsv. ught. In a fimilir cafe Lord Mansfield laid 

AffuranccT down the fame dodtrine to the jury, namely, 

that 
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that the outward riik upon the /hip ended qh^^ j 
twenty-four hours after its arrival in the firft v«i...^^^«i^ 
port of the ifland to which it was deftined : Sitting after 
but that the outward policy upon goods con« atCuiidhaiL 
tinued till they were landed- ^"^ ^^' 

This dodrine has met with material con* Leigh v. 
firmation in a very modern dccifion. An ac* sittln^s'at 
tibn was brought upon a policy of afTurauce GuiidhaU 
on the Jbip Pallifer, and on goods on board Term,i795^ 
thereof, on a voyage at and from Georgia to ^^""^ 35' 
Jamaica. The (hip arrived in Montego Bay, 
and moored at anchor, and there alfo the 
agent of the plaintiff fold and delivered the 
^reateft part of the cargo to MeiTrs. Adams 
and Hatton, merchants there. The captain 
then entered into a charter party with Adams 
and Hatton, to proceed from thence to Saint 
Anne's, and there to take in a cargo for Lon- 
don. After unloading the greateftpart of the 
cargo at Montego Bay, and remaining there a 
month, it was verbally agreed, that the re- 
mainder of the cargo (which was lumber) 
Aould be carried as ballad to Saint Anne's ; 
and accordingly the veflel, after taking in 
fome fuftic, proceeded towards Saint Anne's, 
but wasf wrecked and never arrivecj there. It 
was urged for the plaintiff, that iu fuch an in- 
furaooe,. the (hip might go from port to port ^ 

C % - and 
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CHAP. I. and that, at all events, the goods wierc pro- 
i^^'^V''*'^ tcftcd by the policy, till they luere all dif 
charged and fafely landed. 

Lord Kenyon was clearly oF opinion, and 
was confirmed in that opinion by a fpecird 
jury, to whom his lordfliip particularly re- 
ferred -upon thisoccafion, that the rijk on a /hip 
ceafed, fffter /be had been moored at anchor 
twenty-four hours in xh^firji port of fhe ifland, 
for the purpofe of unloading : and -the f a£ls dif- 
clofed having manifefted -that Montego Bay 
was alfo the original deftination of the cargo, 
and that its not teing wholly delivered there 
was only prevented by a tiew agreement, the , 
hfs of the goods cannot be recovered under thj' 
policy of infurance. A (hip infured to Ja*^ 
ntaica generally cannot be permitted • to go 
round the whole Mand, from port to port, for 
the purpofe of unloading hor cargo, efpecially 
where, as in this cafe, the owner of Chip and 
goods is the fame perfon. The plainti£F was 
tion-fuited. 
Pciiy V. A (hip wai« infured from London to any 

Com^ oVih^ place beyond the Cape of Good Hope. The 
Roy. Ex. fhip arrived in- the river Canton in China, 

^{Turance, 

i.Burr.341. when, in order to be heeled and refitted, the 
-fails, &c. were taken out and lodged in a 
hihk faul, on an iiland in the river, (^htch 

was 
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was proved to be ufual and beneficial to all CHAP, l 
concerned.) The underwriter was held liable ^""v^^ 
for the lofs of the fails by fire, while in this 
bank faul. For the infurer at the time of 
underwriting muft have under his confidera- 
tion the nature of the voyage to be performed, 
and the ufual courfe and manner of doing it. 
What is ufually done by fuch a Ihip, with 4T. R. i65 
fuch a cargo, in fuch a voyage, is underftood 
to be referred to by fuch a policy, and to make 
a part of it as much as if it were exprefied* 
If a fhip be driven a mile on ihore by a hur- 
ricane, or be burnt in a dry dock while repair* 
ing, the ifffurer is liable. 

The goods on board the (hips the Hope and Noble v. 
the Anne were infured at and from Dart- Dougi. 31c 
jnouth to Waterford ; and from thence to 
the port or ports of.difcharge on the coaft of 
Labrador, with- leave to touch at Newfound- 
land, till the goods (hould be fafely difcharged 
and landed. From the time of their arrival 
the crew were chiefly emplojrcd in fifhihg^ 
and took out their cargo only at leifure times^ 
(which was fully proved to be the ufage) and 
the (hips were taken by a privateer be* 
fore they were unloaded. The court hel^ 
that the infurers were liabje-; for that accord*? 

C,3 ing 
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CHAP. I. ^°S ^^ ^^^ ufage there was no delay. Lord 

,^^V*^ Mansfield. Every underwriter is prefumed lo 

be acquainted with the , pra£lice of the trad^ 

he infure^, and, that, whether it be recently 

eilabliOied or not. 

The ufage in. trade has been more nolo-* 
rious 10 Kafl India voyages than ^n any other; 
and the charter parties of the India Company 
give^ leave to prolong the Oup's ila.y in. IndU 
for a year. It is comnuDn- by a. new agtfce* 
ment to detain her a year longer % and the 
words of the policy are alfo very general^. wick* 
out limitation of time or place. 

For thefe reafons the underwriter is always 
held liable for any intermediate voyagea on 
which the ihips maybe fen t while in India^ 
though not expre(sl<y mentioned in the policy* 
Salvada v. Thus, whcrc thc infurancc wai " at and 

3 Bur. 1 707. *' from Bengal ta any ports or places whatfo* 
<* ever, in the Eaft Indies^, China, Pcriiay or 
^* elfewhere, beyond the Cape of Good Hope, 
^ forwards and backwards, and during her 
^^ (lay at eacKplacc^ until her arrival at'LoH'* 
*^4on» on money, &c.",and the captain^ wrben 
so Bengal, entered into a sew agreement fov 
prolonging the fliip's (lay, (the prefident and 
council of Beng;d finding it expedient ta d«« 

tain 
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tain th€ (hip in India) and went feveral inter- CHAP. I. 
mediate country voyages, in the laft of which ^"V"*' 
ihe was loft : the infurers were held liable. 

So alfo in anaftion upon a policy '^ on the Gregory v. 
" goods, fpecie, and effeds, of the plaintiff, B.^R^Trin. 
** on board the (hip on her voyage from Lon- 24 Geo. 3. 
** don to Madras and China," with liberty to 
touch, ftay, and trade, atl any ports or places 
whatfoever, a fimilar queftion arofe upon 
the following faQs, When the (hip arrived 
at' Madras^ (he was top late to go to China 
that year ; upon which (he was employed by 
the council there, to go from Madras to Ben- 
gal to fetch rice, which voyage (he performed 
once, and in attempting to perform it a Second 
time, was loft'. The jury found a verdi£t for 
the plaintiff. 

On a ntotibh for a new trial it was con- 
tended, that thefe internrediate voyages were 
not infiired' under the policy, for that the 
words ** to touch, ftay, and trade, at any 
«* ports or places what(bever,^ only meant to 
give a licence to ftay at fuch places, as it 
ihould be neceflTary to ftop at in the courfc of 
the voyage. Lord Mknsfierd faid, it would 
narrow the conftru£li6n very much indeed, 
to fay, that thr policy fetates to thofe places 
only, at which dHey ^aflh ftop in the voyage. 

C 4 The ^ 
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C»'AP. I. The words maJe ufe of certainly take in tl^ 
^■"V""^ intermediate voyage ; and the ufage of trade 

confirms this con(lru6lion. 
Farquh:\r- In an infurancc on a fliip *'* at and from 

ler, * *' LonJon to Bengal, beginning the rilk upon. 

B. R K:i. u ^^ ^j g^ London, and fo to continue till 

a$ Geo. J. f ' 

*'*rk 30. " tlje arrival of the f^id (Iiip at Madras and 
'* Bengal, luith liberty to touch and Jiay at any 
^^ port or place in this voyage ;" the underwri- 
ters were held to be anfwerable for a lofs 
which happened in an intermediate voyage 
from Madras to Vifagipatnam for rice, bjr. 
order of the council. 

The parties may by their own agreement 
prevent fuch latitude of con(lru£iion, nor are 
exprefs words of exclufion neceiTary. If 
from the terms ufed it can be coUefled that 
fuch was the intention of the parties, that con- 
ftruflion fiiall prevail. ;, 

Thus, where the general words were re- 

ftrained by the expreflions *^ in the outward 

" or homeward-bound voyage,'* and *• in 

** this voyage," the court held that the policy 

only meant places '' in the ufual courfe of the 

•* voyage to and from the place named." 

Twtk $t' Thefe equitable principles of conftrudiion 

another ^ ^Vit ncvcr been extended fo far as to enable 

•v. Fooie, ^^ infurer to recover damage fiiffercd, in jji 

fpecies 
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fpectes of property, different ftom that named CtlAP. 1 
in the polioy. Thus, under a policy upon the ^'"^'^"^ 
ihips, or upon the goods, the infured cannot' iui.\^lt^ 
recover extraordinary wages paid to feamen,' Jj^'^Jjj* 
or provifions expended^ during a detention to. Guiidhoiu 
repair, or detention by an embargo * .K.ia7», 

Nor is the underwriter on goods Kable for Baiiiie t. 
the freight paid by the owner to the proprietor ^°^* h!l^ 
of the fhip, where the goods were partially 256^0.3. 
loft. 

Neither is an underwriter on (hip and goods £den r. 
liable for the charge of demurrage. The 5^*^^^^^ 
freight and not the (hip is liable for this lofs. Hii» 1785^ 

In an infurance upon a Greenland (hip, the Hopkins ^, 
Underwriter in a policy on the (hip, tackle, ^'^n*"!^ 
and furniture, &c. is not liable for the lines and 23 Geo. % 
tackle employed in the filhery in thofe feas« 

But proYiiions fent out for the ufe of the 4T.IL to6. 
erew, are protedbetl by a policy on the Ihip 
and furniture. ' ' 

It is neceflary, in order to . entitle the inJ P4rk56. 
fured to recover, thai! the lofs which has hap« 
pened, be a dire£t and immediate cotifequencd 
of the peril infured, and not a remote one. 

Thus, in an.a£lion on a policy to recover Jones r. 
the value of fome negroes, who perilhed by c^jwhail " 
mutiny, which was one of the rifks infured ^"°- ^*<^" 
againftj it was held, that the underwriters 1 T. r. p.- 

C 5 were '^^''^W 
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;hap. I. were liable for all thofe who were killed ict 
^■"V'**^ the mutin]r» or who died of their woiuida ; 
. that all thofe who died of the bruifes whichr 
they received in the njimioy, though accom- 
panied by. other caufes^ were to be paid iothj 
See 34 Geo. the underwriters. But they were not liable 

kssi^ola! ^^ *^f^ ^^® ^^^ fwallowed fait water, and 
A. 90.* (Ued. in confequence thereof> or who leaped 
into the fea» and hung upon the fides of the 
fliip without being otherwife bruifedj or who 
died of chagrin ; all thefe having been loft by 
too remote a confeqilence. 
p . ts '" ^^ conftrudiori of policies of infurance 

for time, which are very frequent, the fame li- 
berality, equity, and good fenfe, have always 
*' prevailed, as in all other infurances ; and the 

courts have gone, as far as poflible, to decide 
aoccrding to the intent of the parties. 

Hence in an infurance /^ at and from Li-* 
•* verpool to Antigua, with liberty to cruife 
^fix weeks, and to return to Ireland, or 
** Falmouth, or Milford, with any prize or 
^* prizes -,'' it waft held, that this meant a con* 
nefted portion of hme, and not a defultory 
cruifing for fix weeks at any time« 
aBurr.1171 There are two forts of policies, valued, and 

* Sec ante for aa'sbftradt of thefe daufes^ pag. ix. 

open : 



m 

tie Law ef Marine Infurances, 



35 



open : the difFcrence betv^een them is, that ia p^^^- ^* 
the former, goods or property infured are 
valued at. pricrie coft| ^t the time of eflFe£ling 
the policy i in the latter, the value is not men- 
tioned : that in the cafe of an open policy^ 
the.real val^e muft t)e pipoved ;. in. a. valued pa* . 
licy it iau ^greed^ andi^ |u(l a3 if the parties 
had adpoitted it at the , trial. 

In ^ .valued policy alfo if a part of the cargo zT,k, 361. 
be on bqard w)iea the ihip is loft, the reft 
being ready tp l^.ihipped, the infured maf 
recover to the whole amount *. 

^ Vide ante 21, where the fame cafe it quoted. 
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THE IMPLIED EKGAGEMCkTBOF BACH 
INDEPENDENT OP THE WHITTEN IN- 
iSTRVMENT, VIZ. — SEA • WORTHINESS 
OP THE VESSELj LEGALITY OP TftE ' 

Voyage, and subject matter of 
insurance-^truth of repr^shn- * 

TATION, and CONCEALMENT OF MA- 
TERIAL CIRCUMSTANCES. 



CHAP. II. 
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1 O afford an opportunity to merchants of 
infuring their goods and other interefts in a 

.-ckap. *i8. fafe and fecure manner, two companies for 
•ha^iV. infurance were ere£led, by authority of par- 
II Geo. r. liamenti in the reign of King George the Firftj 
and in order to give to thefe companies the 
excluCive advantage of the credit that mud re- 
fult from the aflbciation of a fct of wealthy 
men, all other partnerfhips in the buGnefs of 
infurance were declared void. At the fame 

. , time individuals were left at full liberty to 

carry on this kind of commerce fingly ; and, 
- • ^ in 
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in^ibf^'thc greateflrpart of the-ipfprancc tranf- : chap. ii. 
anions of this country is done, at the prefent ^^^ ' 
d^y, bjr enterprifing individuals of the city of 
London^ and of other large and opuleot tpwna 
in the kingdom*. 

Tbis; prohibition of partner(hips gave birth 
to fome: litigation, and the following cafe oc- 
curred in (;onr6qyci>c,e of the doubts that arofe 
upon the conftru£lion of the above ftatutes. , 

An adiion was brought by an underwriter SuiliTan n 
ag^init a broker^ to recover a fum of, money ^["JfrVr 
wl^ich had been paid into the hands of the dcr? ^*^* '7'9» 
fendant -for the. plainrifF's ufe« T^his money 
had been fp pai4 by one Briftowi as his moiety 
of a lofs whif:h had happened upon a policy, 
underwritten by the plaintiff for himfelf and 
Briftow jointly. The plaii^tiff had paid the 
vhole. lofs 5 ; and, therefore, brought this ac- 

* • • * • 

' ■* The projc6tdrs of rhefe companies offered 6oo,oool« t 

to tlie Mtniftry towards the difcharge of tlie arrears of 
the Civil Lift, which was readily embraced; and on- the 
4Ah.^of May, i"*?©, Mr. A iOabie prefix ted a meffage 
from the King, recommending the elfabliihment of 
thefe companies \ in purfuance of which, the -firft of 

I 

thefe a£ls was paiTed, empowering the King to grant 
his Charter, dated the 2 id of Jane following, to crc6t 
two Companies for InTurance. 

tion. 



CQfnpendium of 

CftAl^. IT. tion. ' Lord Kenyon held that he could not 

recover. 

MTipnccs of This detiflpn was afterwards ftilly retog- 
^obcrtfon ^jg^ j^ ^ dctetmtnationof thef court t)fCoW * 

'. Aiugnees 

»f Tyler, mon Plcas. 

Rep. 379. ' The law then is now eftiibiiihedi that an 
underwriter cannot claim te himfelf benefit 
from any dealing in }hfuranee> if it be a johit 
or partnerftip dealing. But if he give hi» fingle- 
fignature to a policy, however he may intend 
at the time, that fuch fignature (hould- be foe 
the benefit of forae partnerfliip, be' cannot get 
rid of an a&ion brought againft bim'by ati 
innocent aifareri bat will be. bonnd- by fuch 
his fingle fobfcription. And if the credit of 
any company or focicty (except the two*- 
eredled as aforefaid, and the GU^belnfnrance 
Company fince) be in any event pledged to ' 
a con trad of this nature, the fame is void. 
tees ▼. This appears in the cafe of a company 

7TR.*'s. of fhip owners engaged to infure each 
others fliips, although they covenanted feve- 
rally, and not jointly, to pay a certain fun^ 
upon each lofs, in proportion to their re- 
fpeftive (hares J, yet, as there was a claufe 
providing that, in cafe of the infolvency ot 
any one of the members, all the others were 
to be refponfiblci the contract was void. 

But 
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But iff in fuch an ftflbciatiofiy each; inadivi* CHAP. \\\ 
daal member is only liable for the funx to u^^V"*^ 

' Han lion ^» 

whtcb ius name appears^, and not for the MiDcr, 
default of the other members, it has been hh. i7<^. 
heU bte Lord Kenyon, that fuch an afibciation ^ T.R. pag. 
does- not} infringe on the %Qi of parliament. 

'There are claufes in a fubfequent.part q( 
that ftatuteji fecuring to the South 6ea and 
Eaft India companiesi all the rights and pri* 
vileges tkey enjoyed previous to the pafiing 
ef that a£iy- (6 Geo. i.) and the right of r 

len<Iing moneys in bottomry*^. to the captains 
of their own ihipifr i u - 

The legifiatiipe having thus ahxiouily pro- Park 9. 
Tided for the fednrity of thoie merchants who 
might be defiroua of carrying on an dx ten five 
trade, but who were deterred from ^ing fo^ 
through fear of the infolvency of under- 
writem,' having fttpulated with the company 
that they (hould have fufficient funds- for the 
payment of all demands that might be made^ 
and, at the fame time, allowing to private 
underwriters the full liberty of infuring to 
any amount, with thofe who were fatisfied to ^ 
truft to their private fecurities only ; it is not 
to be wondered at, that the bufinefs of infu* 
ranee increafed to a degree almoft inconceiv- 
able* Indeed any pcrfon) fince this ftatute^ 

6 may 
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CHAP. 11^ may infure as at the common law, with this 
I .^■^v^*'^^ fingle exception, tliat. any policy fubfcribed 

by a private firm or partnerfhip- is abfolutely 
Toid. 

Having faid thus much relative to the cir-» 
cumftiances which render certain perfons-in* 
competent to enter into this contrafi:, we 
fliall now proceed to flate the implied obliga<t 
tions which attach on both fides> taking the 
competency of the parties for granted. 
Park 174. The lead ihadow of fraud, or undue con- 
cealment of fi<98» has been conftantly heiA 
to annul and vacate policies \ and both piaties 
are equally bound to difclofe circumftances 
within their knowledge : therefore, if :lihc 
infurer, at the time he underwrites, can be 
proved to have known that the (hip was fafe 
arrived, the contra^ will be equally void as 
if the infured bad concealed from him feme 
accident which had befallen her. 
Ctiterr. : But there are, neverthelefs, many matters 
^**"jj' as to which the infured may be innocently 
1905. filcnt : he needs not mention what the under* 

writer knows, or ought to knaw \ what he 
' takes upon himfelf the knowledge of ; or what 
he waives being informed of. The under- 
writer needs riot be told what lefTens the rifle 
Agreed) and undeiftood to be run, by-^tb^ 
' '' cxprefs 
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exprefs terms of the policy^ He* needs not CHAP, 
be told general topics of fpeculation : as, for 
inilance^ the utiderwriter is bound to know^ 
ejirery caufe which may occadon natural perils ^. 
as the difficurhy of ihe voyage y the kind of 
feafons;. the probability of lighrning,. hurri-^ 
canes^ and earthquakes. H^: is bound to- 
know every caufe which may occafion poll* 
tical perils \ from the rupture of (bates ; from 
war^ and the vasious operations of war. He 
is. bound to know the probability of fafety^* 
from the continuance and return of peace %. 
from the tmbecilky of the enemyt. through the 
weakneb of their councils, or tjieir want of 
ftrength*.. If an underwriter infure private 
fliips o£ war by fea» and pn (hore» from porta 
to ports^ and from places to place8>.any. where^.* 
be needs not be told the- fecret enterpriaes' 
upon which they are deftined v becaufe he- 
knows fome expedition mud be iaview y and* 
from the nacureof his cootr^^^. he waives the 
information, without being told. Ifhein*^ 
fure; for three years, he needS' not be: told 
any circumftanice to (hew it may be over in. 
two : or, if he infure a voyage,, with liberty 
of deviation., be needs not be told what tends 
to (hew therjf. vfUl be . no deviation. Men 
argue differently, from natural phaenpipen^. 

and 
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and political appearances ; they have different 
capacities^ different degrees of knowledge, and 
difierent intelligence. But the means of in- 
formation and judging are oj^n to both ; each 
profefies to aft from his own Ikill and faga- 
city ; and, therefore, neither needs to com- 
municate to the othen The reafon of the 
tule which obliges the parties to difclofe, is 
to prevent fraud, and encourage good faith ; it 
Is adapted t^ fuoh^faftiGi as rary the nattirc of 
the contraft, wbith dfte pritatdy khcJWsv 
and the other 18 ignorant of, arKFhasno rei'^ 
fon to fuipeft. The queftiotf, therefore^ 
muft always be-^' Whether there wa9> under 
^* all the circumftances, at the tinve the policy* 
*• was undcrwrittetiy a- faidp lliiteftfetitj ot\ a^ 
<' conceaiment : fratudtrlent, if deBgned^ or, 
** though not defigned, varying materially the 
<< obje& of the poHcyv and eban^ng the*rf(k- 
** ut^derftbod to be run.** 

It IS a conditioni or impfied warranty, on 
the part of the aflbred,- in evfery poHey of 
infufanee, that the (hip id fea*w6rthy ; and 
there need be no reprefcntat io A of that, for, 
if the veffel fail without being- fi>, the policf is 
voM. Aiid diere is no oceafien to ftate this 
conJIition-of a fiiip or carga at the end* of fief 
fermeir voyagie. '•■■'■ ' •- 

Every 
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Every (hip infurcd, muft, at the time of CHAP, m' 
the infunince* be able to perform the voyage, Z"!"^^^^ 

jMills Sc 

unlefs fome external accident Ihould happen; another 
and if flic have a latent defect, wholly un- ^'^^^^^^ 
kiiowa to* the parties, that will vacate the 
contra£b, and the infurers are difcbarged. ' 

But though the aiTured ought to know whe- 
ther ihe was fea- worthy or not, at the time 
(lie fet .out on her voyage; yet, if it can be 
ihewn that the decay to which -the \oh ia 
attributable^ did not commence till a period 
fubfequent to the inforance, the underwriter ^ 

will be liable, if (he (ho^}d be loft a few days 
after her departure. It was faid by Lord Edenr. 
Mansfield^ that " by an implied warranty^ D«ugi?7S. 
*^ every (hip infured muft be tight, ftaunth, 
« asd> ftrong; but it is fufficient if (he be fo 
*^ at the time of her* failing.. She may ceafe 
** to be fa in twenty-four hours after her dc- 
*' parturO) and yet the undecwriter will cer- 
^ tainly be liaUc.*' . 

However,, if a fliip &il upon a voyage, and 
in a day or two become Icak}'^ and founder^ 
or be obliged to return to port, without any 
ftorm, or.vifible or adequate caufe to produce 
foch an efie£tj| the prcfumption is, that- (he 
was not fe«-vwrthy whea flie failed ; and the 
jury, upon the plaintiflfs own cafe, may draw 

fuch 
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CHAP. n. fuch a conclufion. We come now to conGder 

^'^'W^ the Icgaliry of the voyage,, or fubje£l matter 
of the infurance. 

Park 235. An infurance upon a fmuggling voyage/ 
prohibited by the* revenue laws of this CDun- 
try, wouid be void. Aliter, if merely againft 
the revenue laws of another ftate ; for no 
country pays attention to the revenue laws of 
another. 

Po»&3Sr Wheneveri in- fa£^i an inftxranoe is made 

on a voyage exprefsly prohibited by the com* 
mon law, ftatutCi or maritime law of thia 
tountry, the policy is void. And with refpeA 
to the fubjefts of the policy, the mo(l'fre« 
qnent are, (hips, goods and merchandizes | 
and the freight, or hire of fhipsj having re- 
ference to marine infurances only; Cafes, 
however, are to be found in the books, in 
which the fubjed of' the infurance may be 
diftingui(hed from the above defcriptions* 

Bottomry and refpondentia, are a fpecies. 
of intereft that may be the fubjed of infu- 
rance, fay exprefsly denominating and fpecially 
defcribing them in the policy : for, it is to be 
obferved, that under a general infurance on 
goods and ji^ercbandizes, the party infured 
^axmot recover money loft on bottooiry. 

Such 
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Such was the determination of the court of chap, m 
King's Bench ; and Lord Mansfield's words, JT""'*^'"""^ 
-on that occafion, are worthy of notice. — ^^ It BUck, 
" is now eftaUiOied as *he law and pradice ^ ""^^^^^ 
^* of meMrhants, that rcfpondentia and bot- 
" tOBiry mud be fpccified and mentioned in 
" the policy «of infurance,** 

This is te be obferved, that4he Aatute 19. 
Geo. 2. ch. 37. fee. 5. <:on(idef s the borrower 
of money on the rcfpondentia contrad, as 
having a right to infure only for the furplus 
vahie, over and above the money he has fo 
borrowed \ and that the lender alike, has a 
right to make infurance oa the money lent ; 
otherwife, each <might infure for more than 
his whole imcreft, which would give bkth to 
gaming policies. 

Again, there are fpecial interefts, as deli- Gordon v. 
cate and particular even as the bottomry and ^*^| ^ompl 
xefpondentia contraflSf upon which an infured * 2""* 4^9 
may recover under a general infurance. Fox 
example, a faftor, to whom a balance is due, 
may have a Hoi upon goods configned to 
him ; and this conftitutes an intcreft, which 
he may infure, without fpecially naming it in 
.the policy. Moreover, the ufage of trade, 
vriW fometimes give validity to infurances, 

which 
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XJHAP. I. which would otherwife, in law, be too ge- 
neral to embrace the particular ii^terefl:. 

Lord Mansfield feit himfelf obliged to de- 
cide, on the ground of ufage, that, a captain 
of a (hip, who had expended money for the 
fliip's ufe, and had charged refpotidentia in^* 
tereft upon it, might recover the fum fb ex- 
pended, and fo charged, with int^rcft, under 
an infurance upon goods, fpecie, and efie^ls. 

* To prevent feamen from d^ferting their 
ihips, it is now determined, that a failor can 
neither infure his wages, nor any commodity 
which he is to receive at the end of the voyage 
in lieu of wages; yet, this regulation doc« 
not mean to prevent them infuring thofe 
wages which they are intitled td receive 
abroad for the voyage already performed, or 
goods which they have purchafed with thofe 
wages in order to bring home : for, in fuch a 
cafe, they are to be confidered in the fame 
Kght as other men, 

•By the 8 Geo, i. chap. 24. fee. 7. it is provided, 

that no mafter or owner of any merchant fhip ihail 

pay to any fcaman, beyond the feasj any money or 

'* eiTc^ts, on account of wages, exceeding one moiety of 

** the wages doe at the time of ^tich payment, till 

*^ fuch ihip fball return to Great- Bfitain or Ireland." 

Upon 
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Upon the fame principle it was doubted, at chap. II. 
firft, whether the Governor of Fort Marlbo- c^^J^lf7 
roueh. in the Eaft Indies, could infure his Soehm, 
intereit in fuch fort agamit an European 
€fiemy. But when it, appeared, that tliough 
called a governor, he was really but a mer- 
chant. Lord Mans^d and the other judges 
agreed that fuch intereft was legally infu- 
rable. 

Upon a joint capture^ by the army and 
navy, the officers and crews of the (hips have, 
before condemnation, an infurable intereft, 
by virtue of the prize a£t which ufually pafies i 

at the commencement of a war. 

So, alfo, the captors of (hips feized as prize, Baehm t. 
have an infurable intereft in them in the voy- ^^\ ,-j, 
age home, for bringing them to adjudication 
in the Admiralty; and that, although they 

(hould not be adjudged prize. 

In a very lace cafe, where the interefl; was Flint v. . 
•declared by the policy to be on the commiflion sutmgs** at 
of the plaintiff, as confignee of the cargo, ^'"'^^.^f}^ 
valued at 1500I. Lord Kenyon expreflld a i796« 
very ftrong opinion, that this was a good in- 
furable interefl: ; but the matter being compro- 
mifed, it did not come to any decifion* 

If a merchant abroad, who is interefled in 
goods and the freight of a cargo, mortgage 

them 
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CHAP. II. tlicm to his creditor here, for the payment of 
^ V**"^ money _at a certain day, and, by letter, iticlo- 
fifijr the bills of lading, direft an infurance, 
lie has an infuraHe intercft, although the 
mortgage was become abfolute before the 
letter, diredling the infurance, was rcccvftA* 
f ark 244. All infuranccs "upon commodities, the im- 
portation or exportation of which is prohi- 
bited by law, are void. And this rule prevails, 
whether the infurer did or did not know that 
the fubjefl: of the infinrancc was a prohibited 
•commodity*. 
ipwk 13* There h^ve been doubts concerning the 

illegality of conlrafts for infuring the property 
of enemies. The better opinion fcems to be 
that, infurances of this kind, would be void 
even under the law of nations. During the 
prefent war, however, they are made illegal 
by the exprefs intervention of the legiflature. 
Keviey v. An infurance, generally, upon any fliip, or 
flFLBiackft. ^"P** expe^ed from a particular place, is 

343' 

* By tire 28 Geo. 3. chap. 38. fee. 45., perfons mak- 
ing infurance on wool, &c. are liable to a fine of 50I. 
for the firft offcnre, and fix months folitary imprifbn- 
Tnent. The fame penalty is impofed on tlic infured, 
befides making v.v^ infiirancc void. 

There are many other feverc penalties, by di£R:rent 
ilatutes, for importing certain prohibited goods.- 

valid I 
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valid \ and the infured has a right to cover CHAP. li. 
any fliip he may think proper, that falls within ^'"V**', 
the terms of it. 

Goods lafhed on deck, (hip's provifions, and Ante, p. ii, 
captain's clothes, are not within a general xhwaiti;. ' 
policy on goods. 

With regard to the do£):rine of reprefenta- 
tlons, we may premife, generally, that in 
treating of this fubjeci, we always allude to 
fiatements not forming a part of the written 
inllrumenty but collateral and independent. 

We may add, that when a ftatement varies 
the rifk, and it appears that an infurer would 
have calculated his premium differently, h.id 
he known the truth, this becomes a niilVcpre- 
fentation, and will be fatal to the policy. 

Wherever there has been an allegation of Park loS. 
falfehood, a concealment of material circum- 
flances, or a mifreprefcntation, it is imma- 
terial whether it be the a£l of the pcrfon 
himfelf, who is intcrcfted, or of his agent j 
for, in either cafe, the contradi ia founded 
in deception, and the policy, confequently, 
void. 

This rule prewuls, even although the a£l Shirlfyr. 
Ciinnot be at all traced to the owner or the Dougl.z^?, 
property infured. Nay, if a broker conceals 

D any 
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CHAP. II. any thing material, though the only ground 
.^^V**^ for not mentioning it (hould be, that the fa£t 
concealed appeared immaterial to him, yet| 
this will avoid the policy. 
Macdowail- The lilce, alfo, if the concealment happen 
JJq "'247. ^y n^ifta^c* Thus, in a policy on a fliip from 
New York to Philadelphia, the broker repre- 
fented to the infuror, tliat the (hip was fecn 
fafe in the Delaware, on the i ith of Decem- 
ber, 'by a fhip which arrived at New York; 
whereas, in fadt, the (hip was loft on the 9th 
of December : although there was no fufpi- 
cion of fraud, the policy was held to be void. 
]feirVer v. The thing concealed muft be fome fadJ:, 

Ficuhcr, j,Qf ^ mere fpeculation or expe£lation of the 
]>ougi. 292. * *^ 

infured. For where a broker, infuring feveral 
veflels, fpeaking of them all, faid which vef- 
fels are expefted to leave the coaft of Africa 
in November or December, the policy was 
held good, notwithftanding the (hip in quef- 
tion had failed in May preceding. 

Steward V. ^ curious cafe, on this fubjeft, is ftated by 

Duiilop, Mr. Park. A man knowing of the lofs of a 
fliip infured, and having arrived at Greenock, 
meets an intimate friend of the infured, and 
a partner with him in fome other tranfadions, 
communicates the intelligence of the lofs to 

him, 
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hxtn, wbo defired it might be concealed. The CHAF 

perfon receiving the account, held a conrer- ^^ 

fation the fame day with the plaintiff's clerk, - 

who, notwithftanding that, fwore that he had 

no information from him refpe£ling the fhip, ^ 

nor did he get any hint from him, fur-* \ 

ther than the faid perfon q/king the deponent ^ * 

if he knew whether there was any infurance 

made upon her^ and if there was any account of 

her ? The f^me day the plaintiff defired his i 

clerk to write to get an infurance efFcfted, 

which he did, without telling his mafter of 

this converfation. The policy was held to be 

void in the Court of Sefiion, in Scotland ; and 

the Houfe of Lords confirmed the decree. 

A policy was held to be void, when goods skm. 317. 
were infured as the property of an ally, wheti, 
in fa£b, they were the goods of an enemy. 

In another cafe, a letter being received, Rohcrim 
dating that a fiiip failed from Jamaica for f,!^*;'j['7^"' 
London on the 24th of November, after 
which the agent told the infurer that (he 
failed the latter end of Dccemb':;r ; the policy 
was declared void. 

The infured having warranted the (hip and Wb^'mc-? 
goods to be neutral, in an infurance upon ^ ^yf^.'+'n 
goods and merchandizes, and it was exprefsly ^ Bjack.42' 
found by the jury that they were not neutral' 

D 2 Lord 
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HAP. II. Lord Mansfield, and the reft of the court, 
' were of opinion, that it was loo clear a cafe 

to bear an argument. They declared, there- 
fore, that the infured could not recover, 
though the lofs happened by ftorms, and not 
by capture ; for there was a falfehood in rc- 
fpefl: of the charadler and nature of the thing 
infured ; and, in truth, no contraft. 
irk 177. In the cafe of Fernandez againft Da Coila^ 

X .' goods were infured on board a (hip, war- 

ranted Portuguefe •, but, in fa£l, the (hip was 
i\ot Portuguefe. Here, although the cargo 
was fpoiled by her putting into a French 
port, on account of perils of the feas, 
vvhere (he was condemned as not being Portu- 
guefe •, yet, that faft was held to vitiate the 
policy, ab initioy although the goods were loft 
by a diflerent peril. 
3a Coda v. One having a doubtful account that a fliip, 
iP. Wma. defcribed like his, was taken, infured her 
7°* without giving any notice to the infurers of 

what he had heard. The policy was decreed 
by Lord Chancellor Macclesfield to be deli- 
vered up. 
Seaman v^. In another cafe it appeared, that the agent 
iStr.iiSs- for the plaintiff, two days before he efledled 
the policy, received a letter from Gowes, 
wherein it is faid, *' On the 12th of this 

** month 
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•* month T was in company with the Davy (the CHAP, 
•* fbip in queflion) at twelve at night, loft fight 
" of her all at once ; the captain fpoke to inc 
" the day before tbut he was leakv : anv! the 
^* next day we had a hard gale." The ftjip 
however continued her voyage, and was cap- 
tured by the Spaniards. 

Lord Chief Juflice Lee thouj^ht it a P.rong 
cafe for the defendant, and the jury fouvui ac- 
cordingly. 

A {hip wasinfured, *' at and from C.noa." Hnd-ron 
The fhip loaded at Leghorn, hdiur ori-. i:viiiv ^^^^"^'^^A 
bound for Dublin ; but lofing her convoy, ihs l^cp. V^j 
put into Genoa in Augud, where ihe lay till 
January following. All thcfe fatls were 
known to the iiifured, but not communicated 
by him when he elTcfted the policy. It was 
therefore held to be void. 

A ftiip ii?A been fent out to trrde on the Ratcllffe 
coall of Africa, with diredlions to proceed Vark ibo 
from thence to the Britifh Welt Indico, and to 
ilop at Barbadoes, if (lie could get a falc, — if 
not, to proceed to Montego Bay. She (ailed 
from St. '^I'homas on the coail of Africa on 
the 2d of 0£lober, a circum (lance known to 
the plaintiff by letter received in February. 
The policy was not made till the 21 ft of March, 
and the letter was not fliewn, nor was any 

D 3 thing 
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thing faid of her failing from St. Thomas; but 
in the inftruftlons ^' the above fliip was on the 
; " coaft the 2d of October." The jury found 

: for the defendant, agreeably to Lord Man f- 

r. ficH's dircdlion. 

'''•^- The broker's inflru£lions ftated the fliip 

rk i8r. ready to fail on the 24ih of December 5 he rc- 

!•; prefcnted to the underwriters that the fhip was 

in port, when in faft (lie had failed the 28th of 

December. Lord Mansfield faid, " that this 

n . ^' was a material concealment and mifrepre- 

•* fentation ;" and the jury found for tiiC. 

^ defendant. 

The following cafe is of a more delicate na« 
;.. lure, and therefore mud be fetotit more fully^. 

JiJ^g Y. A {hip was infored from London and Ram& 

«^i^*,U gate to Nantz, with liberty to call at Oftend, 
being a general (hip in the port of London for 
Nantz. The fhin's clearances and papers 
were all made out for Oltend -, but (be was 
never intended to go thither. War was de- 
clared againfl: France after the poll was 
made. Two defences were fet up to an a£lion 
brought on the policy, ifl". That there was a 
fraud in clearing out the fliip for Offend, when 
(he never was defigned to go there. 2d. That 
as hoftilities Mere declared after the policy was 
figned, and before the fhip failed, the defendn 
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ant ought to have had notice. The court held cm AP. II. 
that neither of the obj eft ions was valid ; for, as 
to the fird, it was the common ufagc ; and the 
infurer was bound to take notice of tlie fccond. 

A decifion of a limilar kind occurs in the 
following cafe. 

The (hip being Portuguefe was condemned Maync v. 
for having an EngHHi fupercargo on board, i^^^L /9s* - 
and the underwriter rcfufed to pay becaufo 
the infured had not difclofcd this latter cLouni- 
ftancc. The court held that the condemnation , 

was unjuft ; and that the circumltance was 
not fuch as the infured was bound to difclofe, 
unlefs he knew of an edi£l of any country, that 
any -ftxip having fuch fupercargo fliould be 
condemned as lawful prize. 

It is fuiEcient if a rcprefentation be fu jilan- v^V 196. 
tially performed, and a falfe flalement will 
avoid the policy as a fraud, but not as p irt of 
the agreement. Even written inftruclions, if 
they are not infertcd in the policy, are only to 
be confidered as reprefentations ; and in order 
to make them valid and binding as a warranty, 
it is neceflary that they form a part of the 
written inftrument. A mifreprefentation of 
any material point avoids the policy, becaufc 
the underwriter will have computed the rifle 
upon circumftauces that did not exift. 

D 4 Thit 
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•CHAP. IT. This was an aflion on a policy of infurance, 

/""T^^"*"^ ^"J t'^c following inftruftions were (hewn to 

Witrpn, the firft underwriter, but not inferted in the 

•*P* 7«J5- policy. "Three thoufand five hundred pounds 

" upon the (hip Julius Caefar, for Halifax^ to 

** touch at Plymouth, and any port in Amc- 

** ricaj (he mounts twelve guns and twenty 

*' men." Thefe were not fliewn to the prefenc 

defendant ; but Ihe was rcprefented generally 

as a fliip of force. At the time of her being 

taken flie had on board (ix four-pounders, four 

tliree-pounders, three one-pounders, fix half* 

pounders, which are called fwivels, and twcn* 

ty-feven men and boys in all, of whom iixteeu 

only were men. The witnefs faid he confi* 

dered her as being ftronger with this force, 

than if (lie had twelve carriage guns and twenty 

men ; and that there were neither men nor 

puns on board at the time of the infurance. 

The court held that thefe inftruftions were 

only reprefentation, and that they had been 

fubftantially performed. 

ficurher ^^^ ^"P Camatic, Eaft Indiaman, was in- 

iXugl. 271. fured ** at and from port L'Orient to the ifles 
** of France and Bourbon, and to all or any 
" ports or places, where and whatfoever, in the 
*' Eall Indies, China, Perfia, or elfewhere, be- 
" yond the Cape of Good Hope, from place .to 

*^ place i 
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" place 5 and during the fhip's ftay and trade, CHAP. If, 

*' backwards and forwards, at all parts and 

*^ places, and until her fafe arrival back at her 

" lad port of difcharge in France." At the 

time this policy was fubfcribed, there was a 

flip of paper wafered to it, and fliewn to the 

underwriters, on which the following reprc- 

fentation was written : ** The fliip has had a 

" complete repair, and is now a fine and good 

*« veflcl, three decks. Intends to fail in Sep- 

** tembcr or Cftober next. Is to go to Ma- 

** deira, the ifles of France, Pondiclicvry, 

" China,. the illes of France and L'Orienc." 

The fliip in faft did not fail till the 6th of 
December, and did not reach Poiulichcrry till 
the month of July following. She continued 
there till Augufl ; when, inftead of proceeding 
to China, flie failed for Bengal, where {he 
pafled the winter, and underwent confiderable 
repairs. She returned to Pondicherry, and, af- 
ter taking in a homeward-bound cargo at that 
place, proceeded on her voyage back toL*Orienf, 
but was taken by the Mentorprivateer. 1 he 
ufual time for the direft voyage between Pon- 
dicherry and Bengal is ^w or feven days ; but 
this (hip was fix weekd in going to, anrl two 
months in returning from, Bengal ; and l:;y oiT 
Aladras, . Mafiilipatam, Vifigapatani, an. I Ya- 
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k?. II. non, and took in goods at all thofe places* Lord 
IVlansfield told the jury, that if no fraud 
was intended) and that the variance befween 
the intended voyage, as defcribed in the flip of 
paper, and the a£lual voyage as performed, did 
not tend to increafe the riik, this flip of pa- 
per being only a reprefentationj the plaintiff 
was intiiled to their verdift. Verdift ac- 
cordingly. 
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CHAPTER THE THIRD. 

OP RE-ASSURANCE — THE NATURE OF IT — 
WHEREIN ALLOWED, AND IN WHAT CASES 
PROHIBITED BY ACT OF PARLIAMENT. 
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E-ASSURANCE isacontraft which the CHAP.Ill 
perfon firft infuring enters into, to re-icve him- |?~^^fT^ 
felf from the riiks which he lias incautiouilv -::• 
undertaken, by throwing them upon other un- 
derwriters, who are called re-afiurers. 

The firft contraft is not at all affecled by a 
re-affurancc, as the re-infurer is not conncfted 
with the original owner of the property in- 
fured. The rilks of the infurer only form the 
object of the re-infurance. 

However fair and reafonablc fuch a contra*^ . 
may feem, yet it was fo much abufed, dellroy- 
ing thofe very benefits it was originally in- 
tended to promote, that the leglHature later- 
fered \ and, by a pofuive law, cut ofi* ail oppor- 
tunities of further fraud.' 

By the 19th Geo. H, chap. 37. f. 4. it waa 
cna;?.ed, " That it fliould not be lawful to 
** make rc^alTurancc, unlcfs ihc aUiircr (hould 
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CHAP.III. €s jje infolvent, become a bankrupt, or die ; In 

i-^^"^^^ ** cither of winch cafes, fuch aflurer, his exe- 

" cuter I admmiftrators, or affigns, might 

•' make re-aflurance to the amount before by 

^' him afTured} provided it (hould be exprefled 

I *^ in the policy to be a re-afliirance." 

Thus all the advantages that could be de- 
rived from an unlimited re-afTu ranee are pre- 
fcrved> and individuals are only reflrained 
from turning it to purpofes of a deftrudtive or 
pernicious tendency to a commercial nation. 

In cafe of infolvency or bankruptcy, the 
creditors, as well as the individual, derive a 
mutual advantage from re-aflurance, as the 
bankrupt's eflate is not dimini(hed, in cafe of 
lofs ; and there is a better fecurity to the in- 
fured for payment of his damage, or at leaft a 
proportion of it. 

It may not be altogether irrelevant here 
to obferve, that if an underwriter became 
• bankrupt before a lofs, the infured was not 
intitled to a dividend before the following 
ftatute was pafled. But now, after reciting 
10 Ceo 2. " that merchants and traders frequently lend 
"money on bottomry, or at refpondentia^ 
** and in the courfe of their trade frequently 
•* caufe their fhips or veHcls, and the goods 
^ and merchandizes loaded thereon, to be in- 

y furedi 
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** fured \ and that where commifEons of bank- CHAP.lll 
'^ mptcy have iffued againft the obligor in fuch 
" bottomry or refpondentiabond,or the under- 
*' writer or afTurer in fuch infurancc, before 
*' the lofs of the (hip for goods in fuch bond or 
^' policy of infurance mentioned had happened^ 
^f it had been made a queQion, whether the 
'^ obligee or obligees in fuch bond, or the af-^ 
** fared in fiich policy of infurance, (Iiould be 
*< let in to prove their debts, or be admitted to 
" have any benefit or dividend under fuch 
** commiflion, which might be a difcourage- 
** ment to trade.'* It was therefore enafted, 
** that the obligee in any bottomry or refpon- 
'* dentia bond, and the afliired in any policy of 
^' infurance, made and entered into upon a 
<< good and valuable confideration, bona fide, 
'^ ihould be admitted to claim ; and after the 
*f lofs or contingency fliould have happened, 
*^ to prove his, her, or their debt and demands, 
" in refpeft of fuch bond or policy of infur- 
^^ ance, in like manner as if the lofs or contin* 
*' gency had happened before the time of the 
** ifTuing of fuch commiflion of bankruptcy 
^' againft fuch obligor or infurer ; and (hould 
^^ be intltled unto, and fliould have and receive 
<^ a proportionable part, (hare, and dividend, 
** of. fuch bankrupt's cftate, in proportion to 

" the 



52 compendium of 

CHAP. III. <^ the other creditors of fuch bankrupt, in like 
.V**V*^ " manner as if fuch lofs or contingency had 
^^ happened before fuch commiffion ifTued ; 
** and that all and every perfon and perfons, 
'* againft whom any commiffion. of bankruptcy 
*' (hould be awarded, (hould be difcharged of 
" and from the debt or debts owing by him, 
*' her, or them, on every fuch bond and policy 
*' of infurance as aforefald, ^and ihould have 
" the benefit of the fcveral (latutes now in 
*' force againft bankrupts, in like manner 
'^ to all intents and purpofes as if fuch lofs 
** or contingency had happened, and the mo- 
*' ncy due in refpeft thereof had become pay- 
" able, before the time of the ifluing out the 
*' commifEon.'* 
?«rk 278. Rc-affurance is no lefs neceflary and benefi- 
cial in cafe an iftfurer die, becaufe it will pro- 
vide afiets to fatisfy the infured in cafe of a 
lofs ; and thus fecure the eftate of the deceafed 
for the benefit of his reprefentatives. 
• - Notwithftanding the a£l is worded in fuch 
exprefs terms, yet as it had been held that the 
firft claufe prohibiting infurances, itttereft or no 
« inureft^ did not extend to foreign ihips, fo it 

was urged, that re^-afTurance made here on the 
ihips of foreigners did not fall within its 
meaning. 

8 The 
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The defendant made a re-aflurance on a chap. lU. 
French veflel firft infured at Marfeillcs by a ^T^'^**'^^' 

' Andree v. 

French underwriter then living, who, at the Fletcher, 
time of fubfcribing the fecond policy, was 
folvent. 

The court were unanimoufly of opinion that 
this re-aflurance was void ; and that every re- 
aflurance in this country, either by Britifli fub- 
je£ls or foreigners, on Britifli or foreign (hips, 
is void by the ftatute, unlefs the jirjl ojfurer he 
injolvent^ become a tanirupt^ cr die. 

In France, Koningfberg, Hamburgh, and Bil- 
boa, re-afTurances are allowed to be effediied 
without any fuch reftraints ; and in truth this 
fpecies of contrafl has obtained a place in moft 
of the commercial fyftems of the trading pow- 
ers of Europe. 



CHAPTER 
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CHAPTER THE FOURTH. 



CHAP. IV. 



OF DOUBLE INSURANCE — ITS LEGAL OPERA* 
TION — IN WHAT RESPECTS DIFFERENT 
FROM RE- ASSURANCE— RELATIVE SITUA- 
TIONS OF THE PARTIES THERETO, BEFORJK. 
AND AFTER VERDICT, 

J\, DOUBLE infurance, which is fometimes 
confounded with re-aflurance, is where the 
urr.49 . {^mc. man makes two infurances on the fame 
goods, or the fame (hip ; and, by reafon there- 
of, is to receive two fums inftead of one, or 
the fame fum twice over, for the fame lofs. 

There are two material diftinclions between 
re-aflurance and double infurance : the firft 
is, that a re-aflurance is a contrail made by 
the firft underwriter, his executors, or aflSgns, 
to fecure himfelf or his eftate 5 a double in» 
furance, is entered into by the infured. Se- 
condly, in all cafes, except thofe provided for 
R«r4i6. ^y ^^^ ftatute 19 Geo. 3. chap. 37. fee. 4, 
Park z8i. re-aflurances are abfolutely void : a double 
infurance is not void ; yet, the infured (hall 

recover 
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recover only one fatisfadlon for his lofs. CHAP4V. 
Where a man has made a double infulrance, ^*'"V^' 
he may recover the amount of his lofs, againd 
which of the underwriters he pleafes, but he 
can recover for no more. An infurance being »Burr.49t« 
a contra£l of indemnity, in cafe of lofs, it 
follows, as a necefTary confequence, that a 
man (hall not recover more than he has loft. 

It was ruled by Lord Mansfield, in the year Newby v. 
1763, and agreed to be the courfc of prac- i Biackft. 
tice, that upon a double infurance, though ^P'4*^« 
the infured is not intitled to two fatisfaftions, 
yet) upon the firft a£iion, he may recover the 
whole fum infured; and may leave the de- 
ifendant therein to recover a rateable fatis- 
fadion from the other infurers. 

So, alfo, in an a£tion on a policy of infu- Rogers v. 
ranee on a Chip from Newfoundland to Domi- sittVnn in 

nica, and from thence to the port of difchargc Mich. Vac. 

17GC0. 3, ^ 
in the Weft Indies. This was a valued policy before Ld, 

on the (hip and frieght •, and on goods as in- *«***• 
tereft (hould appear. The (hip failed from 
St. John's the 17th of December 1775, and 
the plaintiff declared as for a total lofs. The 
defendant underwrote for 200I. and paid into 
court 124I. on a fuppofition that the under- 
writer, on a former policy, (hould bear a 
"fliarc of the lofs. The plaintiff had origi- 
nally 
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CHAP. IV. nally infurcd at Liverpool, on a voyage from 
u 7" "^ Newfoundland to Barbiidoes and the Leeward 
Iflands, with an exception of American cap- 
tures j but the plaintiff afterwards, for the 
purpofe of fccuring himfclf againft captures, 
and having altered the courfc of his voyage, 
made the prefent infurance. The plaintiff 
now infifted he was intitled to receive the fixU 
amount of his infurance againft the dcfen* 
dant, and not to any part from the Liverpool 
underwriters ; becaufe the voyage, now in- 
fured, was difTerent from that infured at Li« 
verpool. There was, however, a vcrdifl; for 
the plaintiff for his full demand, with liberty 
for the defendant to bring an a£tion againft 
the Liverpool undcrwrhcrs. If he thuughc 
fit. 
DavIs v. Accordingly, in Eafter Term following, an 

Sitting/in aftion was brought for money had and re- 
f^^CM**?. ceived, to the plaintiff *s ufe, who was de-. 
at Guildhall fendant in the laft caufe, in order to recover 
a contribution for the lofs which the plaintiff 
had been obliged to pay. Both parties agreed 
to admit, that: on the London policy, a>2ooI. 
were infured : that on the two Liverpool 
policies, i,7ocl. were infured: that the mer- 
chant was interefted to the amount of jool. 
on the fliip, 300I. on the freight, and 1,4001. 

on 
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pn the cargo. That the plaintiff had paid CIIAP.iv. 
200I. lofs, and 47I. for the cofts. The queC- 
.tion was, whether the defendant was liable 
to contribute any thing, and what i 

The whole intcreft was 2,200].; and the 
whole infurance was 399C0I. It was infidcd by 
the counfel for the defendant, that the infu- 
rance in London was an illegal re-afTurance ; 
and, therefore, the plaintiff might have made 
a good defence in an action brought againft 
him ; and if fo, he could not now recover 
againft the defendant. 

- . Lord MansEeld* — The quellion feems to 
)>es whether the infured has not two fecurities 
for the lofs that has happened ? If to, can 
there be a doubt that he may bring his aflioU 
againft either ? It is like the cafe of two fe« 
curities ; where, if all the money be recovered 
againft one of them, he may recover a pro- 
portion from the other. Then this would 
bring it to the queftion, whether the fecond 
infurance is void as a re-affurance. But a 
re-aflurance is a contract made by the infurer 
to fecure himfelf ; and this is only a double 
infurance. 

Another ground was taken in tlie caufe^ 
which is not material to be mentioned here ) 

but^ 
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CHAP.rv. but, upon this direftion, the plaintxfF had t 
^'■*'^'^'"*'^^ vercHft. 

Codinand Although a man, by making a double in» 

the London fu^^^cc, fliall not be allowed to recover a 

Ajr. Com. double fatrsfaGion for the fame lofs ; yer, 

1 Burr.489, . . 

I Biackit. various perfons may infure various interefts 

^' *^^' on the fame thing, and each to the whole 
value, (as the mafter for wages, the owner 
for freight 5 one pcrfon for goods, another 
for bottomry); and fuch contraft docs not 
fall within the meaning of a double infu- 
rance. 

Upon the whole, therefore, we find, that 
the eflential property of double infurance is, 
that before a£iion, or verdift, the aflured may 
proceed on which policy he pleafe» for th< 
whole amount of the lofs \ and that the de» 
fendant, in fuch aftion, may recover, pf% 
ratay againft the other infurer. For, if the 
infured is to recover but one fatisfa^^ion^ 
(infurance being confidered nearly as an in- 
demnity in cafe of a lofs), natural juftice 
fays, that the feveral infurers (hall, all of 
them, contribute to fatisfy that lofs againft 
which they have all infured. 



CHAPTER 
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CHAPTER THE FIFTH. 



)F VOID POLICIES — ABSOLUTELY VOID IM 
THE FIRST INSTANCE, AS BY FRAUD, CON- 
f:EALMENT OR MISREPRESENTATION OF 
THE INSURER — OF THE INSURED, BY RE- 
ASSURING, EXCEPT ACCORDING TO ACT OP 
PARLIAMENT — WANT OF INTEREST IN 
THE SHIP OR THING INSUHIiD — THAT BE- 
COME VOID BY ACT OF THE PARTIES, VIZ, 
-^CARRYING PROHIBITED GOODS, GOING 
ON AN ILLEGAL VOYAGE, NON-COMPLIANCS 
"WITH WARRANTY, DEVIATION OR CHAN- 
GING THE SHIP — SAILING IN A BOTTOM 
NOT FIT FOR THE VOYAGE— NOT SEA- 
WORTHY — IN WHICH OF THESE CAiJES THE 
PREMIUM IS TO BE RETURNED. 

It has been before remarked, that marine CHAP. V. 
policies, though not ranked with deeds of 
fpcciaUy, not being under feal, yet, have 
always been confidered as of the hi^heft 
credit, and as containing engagements of the 
mod facred nature. Tliat the agreement was 
to favc commbrcial adventurers from deftruc- 

tion 




Steward v. 

Dun) op, 
ante 50. 
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tion by fudden lofles, by infuring -.igai 
perils rjfkcd; and, therefore, termed 
traft of indemnity, in which the pure 
faith on each iide was required. 

Any fort of fraud*, any material c< 
ment or mifreprefentation of either 
parties, whether intentional or uninter 
by deCgn or miftake, will, therefore, 
this contract completely void, as the 
terms of it are not dated and equally 
flood by both parties. 

It is not thought neceflary to go -o 
whole of the calls relative to fraud, cc 
ment, or mifreprefentation of the infi 
infured, as thefe have already been qu< 
the fecond chapter of this work ; but f< 
them may not be improperly introdu 
this place. 

A man having arrived at Greened 
knowing of the lofs of a (hip infiired. 



I Ann, 11.2. 



* Althoui^h the law hqs not affixed any pvin 
^h.9, fec.4. to fraud in this fpecies of contra6V, ycr, by ft: 
is made felony for any captain, maftcr, mariner, 
officer, to wilfully c:ift away, burn, or dcltroy 2 
to which they belong, or procure ihe fan e to be c 
the prt judicc of the owners, merchants, or under 
to any policies thereon. 

A fubfcquent ftatute takes away the benefit of 
from this offence. 



4 Geo. I. 



II Geo. T. 
chap. 29* 
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an intimate friend of the affured, his partner CHAP. V.^ 
in fome other tranfaftions, and informs him 
of the lofs, who defired it might be con- 
cealed. The perfon receiving the account 
held a converfation the fame day with the 
plaintiff's ckrk, who, notwithftanding that, 
fwore that he had no information from him 
refpefting the fiiip, nor did he get any hint, 
further than the faid perfon afking the depo- 
nent if he knew whether there was any infu- 
rance made upon her, and if there was any 
account of her ? The fame day the plaintiff 
defired his clerk to write fo get an infurance 
efFe£led, which he did, without telling his 
znader of this converfation. The policy was 
held to be void in the Court of Seflion in 
Scotland ; and the decree was confirmed in 
the Houfe of Lords. 

A letter being received, flating, that a fliip Robertiv. 
failed from Jamaica for London, on the 24th paJk^^g"' 
of November, after which the agent told the »"*« 5^« 
infurer that (he failed the latter end of De- 
cember ; the policy was declared void. 

The fhip was flated to be ready to fail Finis v. 
December 24th by the broker's inftruaions, pI^kTs^. 
He reprefented the fhip to be in port, when, *"^* 5*' 
in faft, (he had failed. Lord Mansfield held 
chat this was a material concealment and 

mifrc- 
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CHAP. V. niifreprefentation, and the jury, accordingly, 
^■■V*-^ found for the defendant. 
Carter v. Yet, there are many matters as to which 

Bochixiy ^ #• n 

3liurr.i905 the infured may be innocently filent : nrit, as 

1^°^for*aii- ^o what the infurer knows, however he cam« 

other pur- jjy t}^at knowledge ; fecondly, as to what he 

ought to know ; thirdly, as to what Icflens the 

rifle. 

ritzherbcrt The plaintiff's agent, Thomas, fliippcd 

iT. R. 12'. goods for the plain tifF, and wrote to the agent 

for the plaintiff in town to get an infurancc 

effeflcd. The letter was dated September 

16th, and contained this fcntencc: — '* I, this 

** day, fliipped on board the Jofeph, which 

•* failed immediately, a cargo of oats, &c." 

About fix or fcven o'clock of the evening of 

the fame day, Thomas heard a report that 

the fliip was on fliore ; ai.d, at fix o'clock in 

the morning of the 17th, he knew the fhip 

was loft. The letter did not go from Hait- 

land till one o'clock in the afternoon of the 

17th. On account of the fraud in Thomas, 

the policy was held void. 

joGeo. 2. Every fpecies of re afTurance is void by aft 

' " ' of parliament, " unlcfs the aflurcr fliall bc 

*' infolvcnt, become a. bankrupt, or die." 

Andree v. And in the cafe cited in the margin, the 

Fletcher, court held, that the adl extended to every rc- 

afiu ranee 



the Law of Marine Infurances. 7 J 

afTurance in this country, either by Britifli CHAP, v, 
fubjedls or foreigners, on BritiQi or foreign ^tJT^ ^' 

0lips. an:e 63. 

By the ftatute 19 Geo. 2. chap. 37. it 
is enafied, that infurances made on fhips 
or goods, intereft or no intereft, or without 
further proof of intereft than the policy, or 
by way of gaming or wagering, or without 
benefit of falvage to the infurer, (hall be void. 
But fee. 2. contains an exception for infur- 
ances on private fliips of war, fitted out 
folely to cruize againft the King's enemies ; 
and fee. 3. on any merchandizes or effecls, 
from any ports or places in Europe, or Ame- 
rica, belonging to the crown of Spain or 
Portugal. 

It has been frequently holden, that the Thelluflbn. 
ftatute does not extend to infurances of fo- ^* ^ «'c^»"« 

Dor.gl. 301. 

reign^ ftiips or foreign property • Neither has i^wisv. 
a valued policy been ever hoUlen to be a wager ^^"'-'^'^» 
policy, for the infured muft prove fome inte- 
reft, although he need not prove the whole 
value. But a valued policy would be void, if Grant v. 
it were merely ufcd as a colour for gaming. i^rt*"^^"' 

Whenever the court can fee upon the face of p^ (-^.^j 
the policy, that it is merely a contract: for gam- ^ /.^.'^^''s 
ing, and that indemnity is not the object in 
view, they are bound to dccFare the policy void. 

E A» 
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CHAP. V. As where by the policy, it appeared that the 
.^"^^'^^ plaintiff had lent 7>,occl. on bond to the cap- 

Lowry v. ■ * 

Bourdieu, tain of an Eall I:)dian;an, to which amount 

"^'"^ ' the ihip and cargo were infuicd, tind that, in 

cafe of lois, no other proof of intercit was to 

be required than tlie exhibition of the bond \ 

the court heul tiuc the contr<4cV was void. 

Kfntv.Blrd ^^^ where the defendant, in confidcration 
Cowp. 5«5. ^£ ^^1^ p^i^l l^y ^jj^ plaint! (T, undertook that 

the (hip Sbould fave her paflage to China that 
feafon, or >hat he would pay oool. within a 
month after her arrival in the river Th;imes; 
the contra cV was deemed void, although the 
plaintiff had ^w^ goods on board. 
Aflievedov. In the reign of Queen Anne, fuch infur- 
I Mod"?^?' ^'^^^'*' were declared from the Ben; h to have 
been formerly bad 5 for, if one had no inte- 
reft, though the policy ran intcrc ft or no 
interelf, the infurance was void ; becaufe 
infu ranees \\ere made for the benefit of trade^ 
arid ' ot that perfons unconcerned therein, or 
uninterefted in the fubjecl matter, fliouid 
profit by them. 

As the aft of parliament has now c m- 
plctely fettled this fubjedl:, it is unneceffary to - 
go over any of the old cafes. 
Park ix%* Whenever an insurance is made on a voy- 
age exprefsly prohibited by the common law, 

ftatute 
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(latute or maritime law of the country, the 
policy is void. The principle upon which 
this regulation is founded, is not peculiar to 
the contract of infnrance: for it is nothing 
more than \vli::t vitiates all contrads what- 
ever, to a£l in ciirect oppofition to the law of 
the land. 

In an a£lion on a policy of infurance on Johnfonv.- 
goods on board the fhip Venus, '•' loft or not DougL'a+i. 
** loft, at aild from London to New York, 
** warranted to depart with convoy from the 
*' Channel for the voyage," 'Ihe fiiip had 
provifions on board, which ^.\z had a licence 
to carry to New York, under a provifion in 
the prohibitory aft of 1 6 Geo. 3. chnp. 5. 
I3ut one half of the cargo, including the 
goods wliich were the fubjc'cl of this infur- 
ance, was not licenfed. There had been a 
proclamation by Sir William Howe, to allow 
the entry of unliccnfcd goods at New York; 
but he had no authority under the aft of 
parliament to ifTue fuch proclamation, or to 
permit the exportation of unlicenfed goods. 
The firft feftion of the ftatute prohibits all 
commerce . with the province of New York 
(amongft others) and confifcates all ftiips and 
their cargoes which (hall be found trading, 
going to trade, or coming from trading, with 

E 2 the * ' 
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CHAP. V. the provinces ; and by the next feftion, goods 
not licenfedy found on board fuch fliips^ Qiall 
be forfeited. 

The court held, that if the defendant did 
not know that the goods were unlicenfed, the 
objection was fair as between the parties : 
if he did, he would not deft^rvc to be favour- 
ed. But, however that might be, it was 
illegal to fend the goods to New York ; and 
•* /;; [.an delicloy potior cjl condhto defc7idcntisy 

r<rima(!a ▼. Jf a fliip, though ncutval, be infured on 

MottCUX, I •! • I 1 1 r 1 

B. R. Mic. a voyage prohibited by an embargo, fuch an 
7 - Cico. 5. infurance is void. 

Park 234. 

If in the commencement of one entire vov- 

Wilfon V. . . ^ 

Marryat, age, there be any thing illegal, and an infur- 

' ^'' ancc be efrc<S>ed on the latter part of the 

vt^yngc, which, taken by itfelf, would be 

legal, fuch illegal commencement will vitiate 

the whole, and the aflured cannot recover 

upon the policy. 

Planclev. Thouch an infurance upon a fmupfrHnc: 

Fletcher, , m • 1 1 1 bb b 

Doagi. 2jS. voyage, prohibited by the revenue laws of 
this country, would be void : yet, the rule 
has never been fuppofed to reach tliofe cafes, 
where fiups have traded contrary to the re- 
venue laws of foreign Hates ; becaufe no 
country takes notice of the revenue laws of 

another. 

All 
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All infurances upon a voyage generally pro- chap, V, 
Iiibited by law, fuch as to an enemy's garrifon, ^"""v^"^ 
or upon a voyage diredlly contrary to an ex- *^ *^^ 
prefs a£l of parliament, or to royal procla- 
mation in time of war, are abfolucely null 
and void. 

This was a cafe on a writ of error from the Potuv. Fo 
Court of Common Pleas. It appeared that J"^ ^^V'j 
the (hip Elizabeth was a neutral fliip, and 
infurcd from Rotterdam to Hull, having 
goods on board for the plaintiffs below. I hat 
hoftilities had commenced between Great-, 
Britain and the United Provinces previous to 
the purchafc and (hipping of the goods, or ' 
cffe£Hng the faid policy ; whereupon, the 
counfel for the plaintiff in error contended 
that the plaintiffs below were not intitled to 
recover; for it is not lawful for Briiifh 
fubjedls to carry on trade with any nation 
which, at the time, is in a ftate of open 
war with Great-Britain 5 nor to purchafe 
any goods in fuch nation, and import them 
from thence to Great- Britain. After two 
arguments, the latter by Civilians, Lord Ke- 
nyon faid, ** that the reafons which had been 
" urged by the King's advocate, (Sir John 
" Nicholl,) and the authorities lie had cited, 
'* were fo many, fy uniform, and fo conclufive 

E 3 '' to 



A I CGmpendium of 

rCHAP. V. ** tafhew that aBritifli fubjc£l's trpkoing with 

..^■■V*^ " an enemy was illegal, that the quellion 

*' might be confidered as finally at reft. That 

** thofe authorities, it was true, were moftly 

** drawn from the decifions of the .Admiralty 

' " Coarts 5 and that, after all the diligence 

" which had been ufed, there wiis only one 

*' direft authority on the fubjcft to be found 

" in the common law books, and that one 

*' was to the fame effect. But the circum- 

*^ ftancc of there being that fingle cafe only, 

" was ftrong to (hew, that the point had not 

" been fince difputed \ and that it might now 

'^ be taken for granted that it was a principle 

•* of the common law, that trading with an 

** enemy, without the King's liceiife, was illegal 

'* in Britifli fubjefts/' Judgment rcverfed. 

Brandon v. No infurance can be legally made on an 

6l\R.'2^ enemy's property. 

Biftuwv. All infurances upon commodities, the im- 

Do. 33* portation or cxport;ition of which is prohi- 

Fark 144. bited by law, arc void. And this rule pre^ 

vails, whether the infurcr did or did not 

kiio^v that the fubjecl of the infurance was a 

prohibited commodity. 

The (latutc 4th and 5th of William and 
Mary, chap. 15.. fee. 14, J5, 16. inflids a 
penalty of 500I. on any perfons who, by way 

of 



\ 



the Law of Marine Infurancef* 

of iiifurance, (h.ill procure the ijnportation of cHi 
prohibited goods j and a like penalty on the 
infured. 

By the 8:h and 9th Wiiliam 3. chap. 36. 
fee. I. the importation of any forcitijn ala- 
modes or lutedrinc^s, by way of iiifurance or 
otherwife, without paying the duties, is ex* 
prcfsly prohibited. 

The ?.8th Geo. 3. chap. 36. fee, 45. en- 
afts, that pcrfona mal-mpc infur-.r^cea on wool, 
&c. are l-able, for the firft offl'nce, to a fine 
of 50I. and fix months folitary imprifonmcnti 
The like penalty is impofed on the infured \ 
and the infurance is void. 

In this chapter we have hitherto noticed 
fuch policies, merely, as are abfolutely void 
in the firft inftance — which never, in faci, 
had any binding authority. We come now 
to the confideration of thofe which, though 
valid at the time of the contra£): made be« 
tween the parties, become void by reafoti 
of fome improper adl committed by one of 
them afterwards, viz,— either by not comply- 
ing with the warranty contained in the policy ; 
deviating from the courfe of the voyage in- 
fured \ changing the (hip, or failing in one 
not fit for the voyage — not fea^worthy. 

£ 4 A war- 
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CHAP. V. A warranty in a policy of infurance, is a 

^ condition, or a contingency, that a certain 

thing (hall be done or happen; and unlefs 

that fliall be performed, the contraft will not 

4T.R. 345 be valid. It is quite immaterial for what 
and 6. ^ 

purpofe the warranty may be introduced ; but, 

being infertcd, it becomes a binding condition 
upon the infured, and he muft fhew a literal 
compliance with it. 

The very meaning of a warranty is to prc- 
>clude all inquiries into the materiality, 6r the 
fubilantial performance of it. In this refpe^ 
it differs greatly from reprefentalion^ as ap* 
pears from chapter fecond. 
. Cow^. 607. ^^ is immaterial whether a lofs happen in 
confequence of a breach of warranty or not, 
or to what caufe a non-compliance is to be 
attributed 5 in either cafe the policy is avoided, 
Blackhurft ^" ^" adlion on a policy on goods, dated 
V. Cockcil, Qth December, 1784 — Irji or not lojly warranted 
ivell this i)th day of Dtcember^ 1 784: it ap- 
peared that the warranty was at the foot of 
the policy, which was underwritten between 
the hours of one and three in the afternoon of 
the pth of December : that the flilp was well 
at fix o'clock in the morning, but was ioft at 
eight, two hours after. 

On 
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On a motion to fet afide a non-fuit wliich CHAP. V. - 

had been entered, the court was clearly of v-— ' ; 
ophiion that the warranty had been fuffi- 

ciently complied with if the Ihip were well at * 

any time that day. ^ 

In order to make written inftruftions bind- Cowp. 790. i 

I 

ing as a warranty, they muft appear on the '< 

face of the policy, aild make part of it ; for a Dougl, n. i 
paper, wrapt up therein, or even wafcred to ^n'^^ccoiet. \ 
it, when the policy is fliewn to the under- 
writers at the time of fubfcribing, is to be 
confidered only as a reprefentati'ni. 

But a v/arranty written in the margin of ^^^^^ v. 
the policy, or tranfvcrfely, is confulcrcd to i\)u^i.'ri. 
be equally binding, and fubjcvft to the fame {^^*^/jJ°" ''' 

flri£lnefs of conrtruftion, as if written in J^"u?i- n. '^ 
111 f- 110104. 

the body 01 it. 

Or, if a policy refer to certain printed pro- ^X*^*^^*.^'-^* 

pofals, they will be confidered as part of it. cnor, 

In this cafe, which came before the court on Rout'edge 

a fpccial verdift, the verdift, after recltinr; two ^*J^"i7"» 

^ * ^ I H. Black. 

memorandums, not material, thon proceeded 254. 
to (late, that in the margin of the faid policy ^ „ . 
were written the words and figures follow- liar: cy, 
ing: •' Sailed from I^iverpool, with 14 fix- ^ ' '"'^^' 
*' pounders, fwivels, fmall arms, and 5c lianJs 
*• or upwards, copper fheathed.'* TliC fliip 
failed from Liverpool wiih only 46 hands 

E 5 on jj 
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en board, nnd in fix hours arrived at Beau- 
maris, in the Iflc of Anglefcn, where Ihu ruok 
in fix hands more for the voyage. 

Lord Mansfield. — " There is a material 
" diftinftion between a warranty aiul a re- 
** prefentation. A reprefentation may be equi- 
" tably and fubftantially anfwered 5 but a 
" warranty muft be (Iriftly complied with. 
" Suppofing a warranty to fail on the firft of 
" Auguft, and the fliip did not fail till the 
" fecond, the warranty would not be com- 
•* plied witlu A warranty in a policy of iii- 
" furance, is a condition, or a contingency, 
** and unlefs that is performed, there is no 
*' contract. It is perfe£lly immaterial for 
** what purpofe a warranty is introduced v 
" but, being infcrted, the contract does not 
" exift unlefs it is literally complied with. 
" Now, in the prcfcnt cafe, the condition 
** was, the failing of the (hip with a certain 
" number of men •, which not being complied 
** with, the policy is of no eOeft/* 
Hooev. If a man warrant to fail on a particular 

Cowp™784. d^y> ^"^ ^^ guilty of a breach of that war- 
ranty, though the Ihip be delayed for the beft 
and wifeft reafons, or even though (lie be 
detained by force, the infurer is difcharged 
from his contraft^ and no longer anfwerable. 

Thus, 
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Thus, a (liip was infurcd at and from Ja- CHAP. v. 
maica to London, warranted to fail on or be- 
fore the 26th of July. It appeared {he was 
ready to fail, and would have failed, on the 
25th, if (lie had not been reftrained by the 
order and command of Sir Bafil Keith, gover- 
nor of Jamaica, and detained beyond the day. 
The court held that the infurer was difcharged. 

So if a warranty be to fail after a day fpeci- Vedan v. 
fied, and the fhip fail before, the policy is GuiiJhaii 
equally avoided as in the former cafe. ^^^' Vac. 

J3ut upon a warranty to lail, on or before a 
particular day, if the fhip failed before the day, 
from her port of loading, with all her clear- 
ances on board, to the ufual place of rendez- 
vous, merely for the fake of joining convoy, 
it is a compliance with the warranty, though 
fhe be afterwards detained there by an em- 
bargo beyond the day. if her cargo was not 
complete, it would not be a commencement of 
the voyage. 

The (liip Capel being infured at and from Band v. 
Jamaica to I/Ondon, warranted to haye failed *£,""' ^^' 
on or before the firfl of Auguft, was com- 
pletely laden for her voyage to England, at St. 
Ann's in Jamaica, and failed from thence on 
the 26th of July for Bluefields, which was out 
of the direct courfe, to join convoy, but was 

K 6 detained 
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CHAP. V. detained by an embargo beyond the day li- 
mited^ viz. till the 6th of Auguft. The court 
held, that the failing from Sc. Ann's was the 
commencement of the voyage ; for, when fhe 
failed from thence, Ihe had no view or objeft 
ivhatfoever, but to make the bed of her way to 
England. And this is the great di(lin£lion, 
that when a (hip leaves her port of loading, 
having a full and complete cargo on board, 
and having no other view but the fafeft mode 
of failing to her port of delivery, her voyage 
muft be faid to commence from her departure 
from that port. 

A few years afterwards a fimilar decifion was 
made, although it was a condition inferted in 
one of the (hip's clearances, that (he fhould 
pafs by the place (at which (he was detained by 
the governor beyond the day named in the 
warranty) to takie the orders of government. 
This was not thought fufficient to induce the 
court to depart from the decifion in Bond v. 
Nutt ; efpecially as the place where the (hip 
was detained was in the dire£t courfe of the 
voyage. 

Where an embargo was adually publi(hed 
before the (hip failed, and the captain, imme- 
diately after crofRng the bar, returned to make 
a protefti and fent his (hip knowingly into the 

8 embargo. 
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embargo, but fwore that he expe£led the em- cyAP. V* 
bargo was to be taken off, and that he fliould ^^V ^ 
proceed immediately upon his voyagf, the jury 
believed him, and the underwriter was held 
liable. 

A warranty to depart with convoy means, to Park 339« 
depart with a naval force under the command 
of a perfon appointed by the government of 
the country to which they belong ; and not 
every fingle man of war which choofes to take 
a merchant diip under its prote£tion. 

If a vefTel warranted to depart with convoy 
do not fo depart, the policy is defeated, and 
the underwriter is not refponfible. 

Where a (hip put herfelF under the dire£lion Hubbcrt v. 
of a man of war, till (he fhould join the con- EaSh^i^' ' 
voy, which had left the ufual place of rendez- ^^?' 3- 
vous before (he arrived there : it was held not 
to be a departure with convoy, although {he 
joined and was loft in a dorm. 

A convoy appointed by the admiral com- 
manding in chief upon a ftation is a convoy 
appointed by government. 

What (hall be deemed a departure with con- Wcbb v. 
voy has been very clearly pointed out by Mr. ^^^If"' 
Juftice Duller in this cafe, who faid, that in Pull. 5. 
point of law, the general propofition is, that 
failing in(lru£tions are neceflary. But if the 

captaini 
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' ' captain, from any misfortune, from ftrefs of 
weather, or other circumftarices, be abfolutely 
prevented from obtaining his indruuHons, flill 
it is a departure with convoy ; but then he 
muft take the tarllefl: opportunity to obtain 
tliem. Generally fpeaking, unlefs failing in- 
ftrufiions are obtained, the warranty is not 
complied with : the captain cannot anfwer 
Cgnals ; he does not know the place of rendez- 
vous in cafe of a ftorm : he does not in efFe£t 
puthimfelf under the protecElion of the convoy, 
and therefore the underwriters are not bene- 
fited. The otiicr judges concurrred in this 
opinion. 
Anderfo This was an action brought to recover back 

TiichcrSc 284!. cs. paid undcr a policy on the Golden 
AoGeo.'j. Grove, which had been loft foon after failing 
B#f.&Puii. from Portfmouth. 

*ol. 2. 164. • r 1 

The ground of the prefent queUion was, . 
a non-compliance with warranty to depart 
with convoy. It appeared in evidence, that 
the Golden Grove arrived at Sjjithead about 
9 o'clock on the J5th of November, 1795 — 
that failing inftruftions had been delivered to 
all fuch (hips as applied regularly for them, on 
the 14 th — that the captain, who was on fliore 
at Portfmouth previous to her arrival, made 
inquiry concerning failing inftru£tion8, but 

4 found j 
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found that they could not be obtained until the _CHAP.\ 
fliip was adlually in fight — that the Admiral 
commanding the convoy got under weigh by 
day-light of the 15th, but had not quitted the 
roadftead until about 4 o'clock in the afternoon ; 
that he left the Trident frigate to bring up 
fuch velTels as did rot weigh anchor with him 
— that, about i o'clock, the captain of the 
Golden Grove repaired aboard and got under 
weigh, at which time the Trident, as well as 
the admiral's (hip, had proceeded fo far, that 
it was clear the Golden Grove could not over- 
take the latter foon enough for the captain to 
go on board that night ; and it was even doubt- 
ful whether he could overtake the former. The 
next day between 10 and 12 o'clock in the 
forenoon, being then only a quarter of a mile 
from the admiral's fhip, tl^e captain went on 
board and obtained failing inftruftiohs. Soon 
afterwards the Golden Grove was loft, having 
been from her departure under the proteftion 
of the convoy. 

On a rule, niG,for a new trial, when feveral 
affidavits were read in fupport of it, as to the' 
cuftom in giving failing inftruftions, it was 
contended, that the Golden. Grove was not 
within any of the exceptions to the general 
rule, which rc<iwrcd failing iaftru£lions in or- 
der 
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CHAP.V. der to the fulfilment of a warranty to depart 
. fc^'^V^*^ with convoy, and the cafe of Webb v. Thomp- 
V fon was cited in fupport of it. The counfel 

in fupport of the rule relied much on the ufage 
of trade, to fliew that failing inftrudlions were 
not neceflary till the fhip was aflually put to 
fca. But the court were of opinion, that this 
cafe did not come within any of the exceptions 
to the general rule. In the courfe of the argu- 
ment, Lord tldon ftated, that it being very 
ufual to refufe to give failing inftrucbions till 
the fleet is out at fea, it is clear, therefore, that 
a (hip is not bound to obtain failing indrutL^ions 
in the place .of rendezvous, at all events ; but 
if they can be obtained by due diligence, flie 
is bound to pbtain them ; becaufe it then ap- 
pears, that the convoy appointed by govern- 
ment decides, that under all the circumflances 
of the cafe, the place of rendez^vous is the 
place where they ought to be obtained. 
Lethulier'5 Sailing with convoy fr )m the ufual place of 
A Saik.443. rendezvous, as Spitheadfor the port of London, 
Mori^r is a departure with convoy, within the mean- 
* Str. 1265. ing of fuch a warranty. 
1 Salk. 443. Upon this kind of warranty it is to be ob- 
5 ^f'ff ' ferved, that although the words commonly ufed 
v.Lc^dra. arc, " to depart with convoy," or, ** to fail 
f* with convoy,*' yet they extend to failing with 

convoy 
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convoy throughout the whole voyage, as much CHAP. v. 
as if the words were inferted. 

But an unforefeen reparation fromconvy by 
florm or otherwife, is an accident to which the 
underwriter is liable, provided the fame has 
not been owing to the negligence and delay of 
the captain* 

And even, where the fliip, by tempeftuous vj^IotUt. 
weather, has been' prevented from joining the 2Str«.Va5«, 
convoy at all, at leaft of receiving the orders of 
the commander of the fiiip of war, if (he does 
every thing in her power to effe£l it, this (hall 
be deemed a failing with convoy. 

But the underwriter is difchargcd, if the Taylor ▼. 
convoy throw out repeated fignals to join, and, f„.^tGuiW. 
by the negligence and delay of the captain of ^»''» H*j» . 
the (hip infured, the opportunity be loft. 3. 

If the courfc, upon a particular voyage, has Park 149» 
been to have a relay of convoy, protefling the Bradfliaw', 
trade from one port to another ; or if govern- {('^I'^^^^l^ 
ment appoint a convoy to efcort the trade of a Kail- «78u 
place to a given latitude, and no further, and ci if lett, 
there be no other convoy on that ftation, a vef- f'«"J°; Sit- 

' ' tings after 

feK taking the advantage of fuch a convoy, Mich. 705, . 
fufficicntly complies with a warranty to fail ^3^,' 
with convoy for the voyage* 

This a£l was pafled for the purpofe of com* 38 Geo. 3. 

pelling ^■"^' 
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pelltnpr fhips to fail with convcvy, and Jilfo with 
a view to taife a con fuler able revenue. 
Seft.r. The firit fe^ion provide?, that it (hall not be 

lavfijl frr any (l;ip bri >nging to anv of his Ma- 
jefty's fubjefls (<'xct*pt as ihcrvin aficr is ex- 
cepted) to fril from any port unlcfs un<ler 
convoy. 

8<£t. 2. That the m after of every foch (kip which 

ftiall fo fail with convov, (hall ufe his utmoft 
endeavours to continue therewith during the 
voyage, nor wilfully depart therefrom without 
leave from the commanding officer. 

Sedt.}. That if he (hall depart therefrom without 

leave, he ihall forfeit irool. and in cafe the 
whole, or any part of the carjro, coniiftrd of 
naval or military ilores, the penalty is i5oe]p 
mitigable to 50! in the difcretion of the court 
where the a£lion may happen to be brought. 

Seft.4. In fuch cafe alfo, or of a failing without con*, 

voy, every infurance, or toatraft for infurance 
on fuch (hip or goods laden therein, or intereft 
arifing out of the fame, (which (hall be the pro- 
perty of the mafter, or of any perfon interefled 
in fuch veffel or cargo, privy to or inftrumen- 
tai in caufing fuch vefTel to fail without con- 
voy, or to feparate therefxom,) fliall be null and 
• voidc aud that nothi^ig (hall be recovered 

thereon 
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thereon by the aflured for lofs or dam age, or for CHAP. v. 
the premium : and if any party thereto, or bro- ^^ - 
ker, fhall tranfa6b a fcttlement on fuch iiil'ur 
ance, or allow money on account tnereof, every 
fuch perfon fhall forfeit 200I. 

Refpedts the bond to be given to the officers sea. -, 
of the cuftoms by veflels clearing outwards. 

Aft not to extend to veffels not required to Sca.6, 
be regiftered — to (hips licenfed to fail without 
convoy by the. Lords of the Admiralty, or per» 
fons by them duly authorized— to (hips pro- 
ceeding to join convoy when convoy fails from 
a different port, except as to the bond men- ■ 
tioned in the preceding feftion— to any (hip 
bound to or from any port in Ireland— to (hips 
bound from one port to another in Great Bri- 
tain ; nor to fhips in the fer\'ice of the Eaft 
India or Hudfon's Bay companies. 

Neither is the aft to extend to fhips failing 5^^ ^^ 
from foreign .ports where no convoy is ap- 
pointed, nor perfons authorized to grant li- 
cenfes to fail without convoy. 

Refpeft the fignals to be obeyed, and penal- Sedb. 9, 10, 
ties in cafe of refufal or negleft— and the re- * ^^* 
mainder of the ftatute direfts how the duties 
fliall be raifed. 

If the (hip and property arc neutral at the fJcn r. 
tune when the riik commences, this is a fufE- Dougi. 705 

cient 
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CHAP.V. cicnt compliance with a warranty of neutra- 
y^^^ lity. The infurer takes upon himfelf the rifk 
Curacy, q{ ^3r and peace : for, if the property be neu- 
tral at the time of failing, and a war break out 
the next day, the infurer is liable. 
Park 294, Deviation is underftood to mean a voluntary 

departure, without necefllty or any leafonable 
caufe, from the regular and ufual courfe of the 
fpecific voyage infured. Wherever a deviatioa 
of this kind takes place, the voyage is deter- 
mined, and the underwriters difcharged from 
any refponfibility. 
Pougl. Rep. If the voyage be changed after the departure 
of the (hip, it becomes a different voyage, and 
not that again fl: which the infurer undertakes 
to indemnify (which is the true objection to 
deviation); and the rifk may be ten times 
greater, which, probably, the infurer would not 
have run at all, or, at leafV, would not without 
a larger premium. Nor is it at all material, 
whether the lofs be or be not an adlual confe- 
quence of the deviation •, for the infurers are in 
no cafe anfwerable for a fubfequent lofs, in 
whatever place it happens, or to whatever 
caufe it may be attributed. Neither does it 
make any difference, whether the infured was 
•or was not confenting'to the deviation. 

The 
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The plaintiff was a (hipper of goods in a ChAP.V. 

veflel bound from r3artmouth to Liiverpool ; the ^""V*^ 

fliip failed from Dartmouth and put into Loo, a bi^ci7*e«- 

placefliemuftof neceflitypafsby; and, although "crAmict, 

no accident befti her in going into or coming Park*295* 
out of Loo, (for fhe wa. loll after (he got out 
to fea again) yet Mr. Juftice Yates held, that 
this was a deviation. 

The ihip, CharmingNancy, was infured from xownfonv. 

Dunkirk to Leghorn.' She came to Dover in Guyon, bc- 

^ .^ fore Lord 

her way to procure a Mediterranean pafs, and Mansticld. 
was afterwards loft. Lord Mansfield was 
of opinion that the caliing'at Dover was a de- 
viation, and the plaintiff was nonfuited. 

If the mafter of a veflel put into a port not 
ufual, or ftay an unufual time, it is a deviation, 
and difcharges the infurcr. 

In an infurance of goods at and from stitt v, 
Whitehaven ro St. Michael's, wich liberty to ^A^4^"/^if* 
touch and ftay at any place or places whatfo- after Mich, 
ever, and particularly at Cork, in her paflage 
out. The ftiip was driven by ftrefs of weather 
into Dublin, and there ftie unloaded a great 
part of the coals^ of which her cargo confifted, 
and then proceeded on her voyage, and was 
loft. 

Lord Kenvon C. J. was of opinion, that 
as the liberty given was only to touch and 

ftay. 
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CHAP. V. ftay, but not to trade, the unloadiag and felling 
J ^ the coals, though the (hip was not further de- 
layed thereby, was a breaking bull:, and avoided 
the policy : and, upon being afked by the plain- 
tiff's counfeU his Lordfhip faid he (hould have 
been of the fame opinion if this breaking bulk 
had happened at Cork. 
txv tt& * ^^ infured gave the following inftruftions 

others V. in writing to Hamilton and Bogle, infurance 
Co.7Brovn, bfokers in Glafgow : *' h'leafe to infure for 
Pari.Caf. ^, ^^^ account, by the Kingfton, George Mn- 
•* lay mafter, from Carron to Hull, with ii- 
" berty to call as ufual, fourteen hoglheads of 
" tobacco.'* Thefe inftru£tions were entered 
in the broker's books for the perufal of the 
underwriters, as is the praftice at Glafgow ; 
and the infurers underwrote a policy of infur- 
ance in thefe terms : " beginning the adven- 
** ture of the faid tobacco, at and from the 
•* loading thereof on board the faid fliip 
" Kingfton, at Carron Wharf, and to continue 
" and endure until faid Kingfton (being al- 
** lowed a liberty to call at Leith) (hall arrive 
•* at Hull, and there be fafely delivered." It 
being ufual for veffels, on* the coailing trade, 
to call at Borrowftowncfs, Leith, and Morri- 
fon's Haven this veflel flopped at the latter, and 
received no damage in going into or coming 

out 
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out of it. Ihe courts in Scotland held it was chap. v. 
no deviation ; but their judgment was reverfed ^^V**^j 
in the Hjufe of L >rds^ who were of opinion 
that a wilful deviation from the due courfe of 
the infured voyage, is, in all cafes, a determi- 
nation of the policy : that, from that moment, 
the engagement between the ini'urers and in- 
fur, d IS at an end : that it is iinmateial from 
what caufe, or at what place, a fubiequent lofs 
arifes, the infurers being, in no cafe, anfwer- 
able for it : that the going into Morrifon's Ha- 
ven ,vas a wilful deviation from the due courfe 
of a voyage from C.irron to Hull • that though 
it may be true, as contended, that fliips failing 
through the Firth of orth have fometimes 
been permitted, b^ the terms of the policy, 
underwritten at ihe fame premium as the pre- 
fent, to go into that port, it could not avail 
in the prefent cafe, fince the policy inqueiUoa 
had given no luch pcrmilTion. 

If feveral places are nimed in the policy, Kratfonr.. 
the fliip may go to thofe places in the order in ^r7R!5U< 
which they are named ; for to depart from that 
courfe is a deviation, unlefs there be fome ufage 
proved, or fome fpecial facts to vary the gene- 
ral lijie B) inierting the namss contrary to 
the natural order of the places, it la prci'umed 

the 
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CHAP. V. the parties intend to vary the natural courfe of 
^■^V"*"^ the voyage. 

Hog v.Hor- However fhort the time of deviation may be, 
ncr, Sitt. at jf Q^ly for a fingle night, or even for an hour, 
Mi.h.Term the Underwriter is equally difcharged, as if 
P«k2q8. there had been a deviation for weel^s or 
months : for,'the condition being once broker*^ 
no fu'ofequent aft can make it good. 
Cock V. '^^^ Oi^P George was bound from Cork to 

Townfon, Jamaica under convoy. Being a fliip of force, 
Xo d Cam- fhe, with two other veflels, took advantage of 
den, Ch. J. ^j^^ night, to cruife, in hopes of meeting with 

a prize: it was held a deviation, 
lollv V. ^Mt^ by Lord Mansfield, if a merchant (hip 

.Walker, at carry letters of marque, fhe may chafe an 

Guildhall, 11/1 

Ejft. Vac. enemy, though fhe may not cruife, without 
'^ *' being deemed guihy of a deviation. 

Mofs V. In this cafe, the judges were unanimoufly of 

Vi!l^^ opinion, that if the aflured, without the know- 
ledge of the underwriters, take out a letter of 
marque, (but without a certificate, agreeable to 
the 33d Geo. 3, ch. 66. fee. 15. which is abfo- 
lutely neceflfary to its validity) for the purpofc 
of inducing rhe feamen to enter, and without 
ally intention of cruifing, this does not fo effer- 
tially vary the rilk as to avoid the policy. 
Pirk 198. The doftriue, that a voluntary deviation 

from 
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from the voyage infured, vitiates the policy, CHAP. v. 
has been held to be applicable to an ihfurance 
upon freight, as veU as to ati infurance upon 
(hip dnd goods. 

Thus ift a cafe upon a policy of aflarance on Murdoch r. 
fteight of the fliip Bethiah, at and from Bour- a "cuiidh.* 
cteaux to Virginia, warranted American (hip "^^^"^ ^""* 
and property ; the declaration alleged, that 
the (hip was ah American (hip, and the pro* 
pcrty of American fubjcfls. The plaintiff' 
proved the ihip to be an American, and it was 
to hav6 btcn contended^ on the part of the de- 
fendant, that xht warranty extended to the 
goods on board, as well as to tlie fhip : but, 
upon the evidence, it appeared that the goods, 
whether American or not, were to be carried 
in the (hip from Bourdcaux to St. Domingo ; 
and that (he was only to call at Norfolk, in 
Virginia, for orders. This rendered it unne- 
ceflary todifcufs, or decide the queftion upon 
the conftruftion of the warrantry, LordKenyon 
being of opinion, that the underwriters, upon 
this policy, had a right to expe£l that the 
goods, upon which the freight was payable, 
were configned to Virginia ; and that, if the 
freight was payable for the carriage of them 
from Bourdeaux to St. Domingo, the under- 
writers were not liable for the lofs, though the 

F ihip 
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CHAP. V fliip was to call at Norfolk for orders, the 
^^"v^*^ freight payable being, in fuch cafe, different 
from the freight infured. The plain tiflF was 
non-fuitcd, and no application was made to 
fet aGde the nonfuit. 
titony. But though voluntary deviation is fatal 

2*Stra. 1*264 to the validity of the contraft of infurance, 
yet, wherever deviation is occaGoned by un- 
avoidable neceflity, or where the crew force 
the captain to deviate, the underwriters (till 
remain liable. 
Motteux ic If a (hip be decayed, and go hito the near- 
thcTondon ^^ P^ft to refit, it is no deviation ; becaufe it 
Aff. Com. jjj foy ^i^g rreneral intereft of all concerned that 

the (hip (hould be put in a proper condition*' 
Guibert v. Wherever a fliip, in order toefcape a ftorm. 
Sittings ia go^s out of the direft courfe ; or when, in 
Loadon, jj^g j^^ courle of the voyage, (he is driven out 
t^%^, of it by ilrefs of weather, this is no deviation : 

becaufe it was occafioned by the a£t of God, 
which, by a maxim of law, is fald to work 
an injury to no man. 
Harrington It has alfo been held, that if a ftorm drive 

V. Halkcld, r r y , 

Sittings m a (hip out of the courfe of her voyage, and 

177^^ denination, (he is not obliged to return back 

to the point (xom whence (he was driven. 
Pcianey V. If a (hip bc drlvcn out of hex port of laad- 

Stoddait, .^^ 
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ing by ftrefs of weather into another, and CHAP. V. 
there do the beft (he can to get to her port of ^"v— ^ 
deftination, it (hall not be deemed a devia- 
tion, though (he do not return to the port 
from whence flie was driven. Neither is it a. 
deviation tf (he complete her lading at the 
port into which (he is driven. 

The William galley was infured in a Bond t. 
Voyage from Bremen to the port of London, fsa^k*4*4.% 
warranted to depart with convoy. She fet 
fail from Bremen, under the convoy of a Dutch 
man of war, to the Elbe, where they were 
joined by two other Dutch men of war, and 
feveral Dutch and Englifh merchant (hips, 
whence they failed to the Texel, where they 
found a fquadron of Englifli men of war and 
an admiral. After a (lay of nine weeks, 
they fet out from the Texel, and the galley was 
•feparated in a ftorm, and taken by a French 
privateer, taken again by a Dutch privateer, 
and paid 80L falvage. It was ruled by Lord 
Chief Juftice Holt, that the voyage ought to 
be according to ufage, and that their going to 
the Elbe, though, in faft, out of the way, 
was no deviation ; for, till after the year 1705, 
there was no convoy for (hips direflly from 
Bremen to London. The plaintiff had a 
verdiA. 

fa On 
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CHAP. V. On an infurance, warranted to depart with 
'/-JV"*^ convoy from London to Gibraltar, it appeared 
Moricy, there was a convoy appointed for that trade 
A^Bordteu, ^t S pithead } and the fhip Ranger, having 
2Stfa.i265. xx\q6, for convoy in the Downs, was pro- 
ceeding to Spithead, but taken in her way 
thither. The infurers infifted, • that this 
being in the time of a French war, the ftiip 
fliould not have ventured through the Chan- 
nel, but have waited in the Downs for an oc- 
cafional convoys and many merchants and 
office-keepers were examined to that purpofe. 
But Lord Chief Juftice Lee held, that the (hip 
was to be confidered as under the defendant's 
infurance to a place of general rendezvous, 
according to the interpretation of the words, 
warranted to depart with convoy. And if 
the parties meant to vary the infurance fi'om 
what is commonly underftood, they (hoiild 
have particularized her departure with con- 

■ 

voy from the Downs. The juries were com- 
pofed of merchants ; and, in both cafes, they 
found for the plaintiffs upon the ftrength of 
this diredlion 
Cowp. Rep In the cafe of Bond v* Nutt, Lord Mans- 
oianc. g^jj ^^^ ^j^^ whole court held, that if a 

{hip go to the ufual place of rendezvous for 
the fake of joining convoy, there ready, though 

fuch 
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fucli place be out of the direft courfe of the ciiAp. v. 

voyage, it is no deviation. ^"V— ^. 

In a more modern cafe, the only queftion Endcrby & 

was — whether there wa? a deviation or not ? Fletcher, 

Lord Mansfield there directed the lury to f'^^'f ^' >" 

^ ^ J V London, 

find for the plaintiffs, if they believed that Tnn. v^c. 
the captain fairly, and hnu Jic/cy z&ed accord- ' 
ing to the bed of his judgment : that he had 
no other view or motive but to come th^' 
fafeft way home, and to meet with convoy ; 
for that it was no deviation to go out of the 
way to avoid danojer. 

"We fometimes meet with cafes in our law Park3cS-.9 
l)ooks, which fay, that a deviation may be 
juftified by the ufage of trade. That is not 
quite corre£l; for if, by the ufage of any par- 
ticular trade, it be cuftomary to (lop at cer- 
ilain places, K'ing out of the diretfl courfe from 
A to B, it is not a deviation, bccaufe it is a 
part of the voyage. The infurer is not de- 
ceived ; for he is bound to take notice of the 
ufages of trade, which are notorious to all 
the world ; and whether the ufage has de- 
clared it lawful, in a fpecific yoyage, to go to 
any place, though out of the immediate 
track, it becomes as much a part of the con- 
tra£l of infurance between the parties, as if 
it had been particularly (nentioned. But, in 

F 3 ordeti 
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'lownfon, 



Cowp. 601. 



Lavabre r. 
WaUer, 



order to juftify the captain of a fliip in quit- 
ting the ftraight and dire£l line from the port 
of loading to that of delivery, there mud be 
a precife, clear, and eftabliThed ufage upon 
the fubjeft, not depending, merely, upon one 
or two loofe and vague inftances. 

When a (hip was infured from Liverpool 
to Jamaica, and had put into the Ifle of Man, 
it appeared that there were fome inftances 
of the Liverpool fhips putting in there ; but 
it was not the fettled, common, eftabliflied, 
and direft ufage of the voyage and trade. It 
•was, therefore, held to be deviation; and 
the underwriters were difcharged from any 
fubfequent lofs. 

m 

In order to determine whether a deviation 
from the direft courfe of the voyage, is fuch 
a deviation as in law vacates the policy, it will 
be proper to attend to the motives, end and 
confequences of the a(^, as the trufe criterion 
of judgment. For, wherever a Ihip does 
that which is for the general benefit of all 
concerned, the a& is as much within the 
intention and fpirit of the policy, and; con- 
fequently, as much protefied by it, as if ex- 
prefled in terms. 

If any of the circumftances above ftated 
do really, and bonajide^ occur, fo as to render 

a devi- 
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a deviation abfolutely neceflary, the fliip muft CHAP. V. 
purfuc fuch voyage of necejfity in the direfi ^— v"-^ 
courfe, and in the (horteft time poffible, i>ark3io.' 
otherwife, the underwriters will be difcharged. 
Becaufe, a voyage fuperadded by neceifity 
ought to be fubjedi to the fame qualifications, 
and intitled to the fame fort of latitude, as the 
original voyage, it having become, by opera- 
tion of law, a part, as it were, of that original 
voyage. 

If a fliip be infured on a trading voyage. Hartley v. 
it is incumbent on the parries aflured to carry B^R.Mich. 
on that trade with ufual and reafonable expe- ** Geo. a. 
dition ; otherwife, their condudl will amount 
to a deviation, and difcharge the policy. 

But, though an adlual deviation is thus 
fatal to the contra£^ of infurance, yet| where 
a deviation is merely intended, but never 
carried into efFed^, it is confidered as no de- 
viation, and the infurcr coptinuea liable. 
This has been frequently fo decided. Thus, Forfter v. 
in an infurance from Carolina to Lifbon, and ^'^"^«*^» 

iSiia. 1249 

at and from thence to Briilol, it appeared that 
the captain had taken in fait, which he was 
to deliver at Falmouth before he went to 
Briilol ', but the fhip was taken in the direA 
paflage to both, and before (he came to the 
point where flie would have turned o£F to F^- 

F 4 mouth. 
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CHAP. V. mouth. It was held, that the infurer wa^ 

"^ liable ; for it wac but ao intention to deviate, 

and that was held not fufficient to difcharge 
the underwriter. 

2Stra.T249. g^^ ajfo^ \^ ^^^ ^afe of Carter v. the Royal 
Exchange AfTu ranee Company, where the in- 
furance was from Honduras to London, and 
a confignmcnt to Amftcrdam. A lofs hap- 
pened before the fhip came to the dividing 
point between the two voyages, for which tlic 
infurers were held liable. 

I>ougi.36x, This dcftrine has been fince frequently re- 
cognized in fubfequent decifions ; and parti- 
cularly by Lord Mansfield in the cafe of 
Thelluflbn v. Ferguflbn. The infurance was 
from Guadaloupe to Havre, and by the de* 
pofitiofls it appeared, that the (hip failed for 
Havre, and wa$ always intended for Havre; 
but was direfled to keep in the courfe of 
Bred for fafety. One of the grounds of de- 
fence was, that the (hip never failed from 
Guadaloupe to Havre, but on a voyage from 
Guadaloupe to Breft. Lord Mansfield, in 
anfvver, faid, " the voyage to Breft was, at 
** moft, but an intended deviation, not car- 
«* ried into effeft." 

If, however, all the (hip's papers and. do- 
cuments be made out for a different placp, 

the 
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the infur^r is ^ifcjiargcd from all refponfibi- CHAP. v. 
lity, even though the lofs fliould happen be- ^^-^y— ^ 
fore the {hip game to the dividing point of 
the two voyages. 

Thus, on a m9tion for a new trial, the Wooidndge 
material facis were as follows :— The fliip DougU lo! 
was cleared from Maryland to Falmouth, and 
a bond given that all th.e enumerated goods 
ihould be landi^d in Britain, and all the other 
goods in the Britifli dominions. An affidavit 
of the owner ftated, that the veflel was 
bound for Falmouth. The bills of lading 
were ^* to Falmouth and a market ;'* and there 
was no evidence whatever that {he was de- 
{lined for Cadiz (for which place {he had been 
infured). The place where {he was taken, 
was in the courfe from Maryland, both to. 
Cadiz and Falmouth, before the. dividing 
point. At the trial Lord Map sfield told the 
jury, that if they thought the voyage intended 
was to Cadiz, they muft fi^d for the plaintiflT. 
If, on the contrary, .'they {hould think thejre 
was no defign of going to,Cadia5, jthey muii 
find for the defendant. The jury fpund, 
accordingly, for the defendant. The counfel 
for the plaintiff, on the motion for a new 
trial, cited the two la{l quoted cafes. 

Lord Mansfield. --" The policy, on the 

F 5 -' f^^^v- 
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CHAP. V. <« face of It, is from Maryland to Cadiz, and, 
^'^■"^ " therefore, purports to be a dirc£l voyage to 
" Cadiz. All contrafts of ipfurance muft be 
** founded on truth, and the policies framed 
*^ accordingly. When the infured intends a 
" deviation from the direft voyage, it is al- 
" ways provided for, and the indemnification 
*' adapted to it. There never was a man fo 
^' foolifh as to intend a deviation from the 
" voyage defcribed when the infurance is 
** made, becaufe, that would be paying with- 
^' out an indemnification. Deviations from the 
** voyage infured, arife from after- thoughts-, 
" after-interef!, after-temptation ; and the 
" party who adlually deviates, froni the 
" voyage defcribed, means to give up his 
•* policy. Cut a deviation merely intend- 
'* ed^ but never carried into efFe£t, is as no 
'' deviation. In all the cafes of that fort, the 
*^ terminus a quo and ad quem^ were certain 
" and the fame. Here, was the voyage ever 
" intended for Ca^diz ? But fome of the 
papers fay to Falmouth and a market : fome 
to Falmouth only. None mention Cadiz, 
** nor was there any perfon in the (hip who 
ever heard of any intention to go to that 
port. A market is not fynonymous tos Ca- 
**^di2i; that expreffion might have meant 

" Naples, 
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** Naples, Leghorn, or England. No n»an, chap. \ 
*• upon the inftruftions, would have thought ^ V^ 
" of getting the policy filled up to Cadiz. In 
*' (hort, that was never the voyage intended, 
^^ and, confequently, is not what the under- 
'* writers meant to infure/' 

The other Judges concurring, the rule for 
a new trial was difcharged. 

The fame dodlrine was holden in a later Way r. 
cafe, viz. that if a fhip be infured from a ^ t.*R *3c 
day certain, from A to B, and, before the 
day, fail on a different voyage from that in- 
fured, the aflured cannot recover, even though 
the fhip afterwards fall into the courfe of the 
voyage infured, and be loft after the day on 
which the policy was to have attached. 

In an affurance, at and from Grenada to K«^ley ^. 
Liverpool^ the fliip failed from Grenada, bound rH.BUckfl 
for Liverpool, but with a defign, formed be- ^•'•^•^43 
fore the commencement of the Toyage, as ap- 
peared by the clearances, and was admitted 
on all fides, to ^ouch at Cork, in her way to 
Liverpool. She was totally loft before her 
arrival at the dividing point. The Court of 
Common Pleas delivered their opinion, that, 
where the termini of the intended voyage were 
really the fame as thofe defcribed in the po- . 
licy, it was to be confidered as the fame, voyr 

F 6 agcj 
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CHAP. V. age 5 and a dcfign to deviate, not efFeSed, 
^"^^y*^ would not vitiate the policy. That in Wopl- 
dridge v. Boydell, which had been quoted, 
it appeared there was no intention that the 
Oiip (hould go to Cadiz at all, which was 
mentioned in the policy as her port, of deli- 
very ", and in Way v. Modigliani, there was 
an aftual deviation. Thefe cafes, therefore, 
were wholly different from the prefent ; for 
here the (hip was really bound for Liverpool, 
though there were alfo clearances for Cork, 

It follows, as an immediate confequence, 
that whatever damage is fuftained before ac- 
tual deviation will fall upon the underwriters. 
Grfcii V. Thus, it was held by Lord Chief Jufticc 

2 Ld. Ray- Holt, who faid, that if a policy of infurancc 
Tsalk.^^^ be made to begin from the departure of the 
fiiip from England, ^c. and after the depart- 
ure a damage happen, &c. and then the (hip 
deviate ; though the policy is difcharged from 
the time of deviation, yet, for the damages 
fuftained before, the infurer (hall make latis- 
fa.€lion. 
Bjugl. 758. Subjeft to the aforefaid rules, deviation, or 
not, is a quedion of faA, to be decided ac** 
cording to the circumftances of the cafe. 
r.rk29o. As it is efientially requifite, to render a 

policy of infurance efFedual, that the name 
V , of 
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of the ihip op 3U((hich the riik is to be ruQ iball CHAF. V. 
be inferted> it follows, as f^n implied condi- ^^>^^. 
tion, that the infured (hould neither fvibftitute 
aiiother fl^ip for that iDentioned in the policy 
befqre the voyage commenced (for in that 
cafe there would be no contract at all), por^ 
during the courfe of the voyage, remove the 
property infured to another fliip, without the 
confent of the underwriter, or without being 
impelled by a cafe of unavoidable neceOity. 

The plaintiff had infured, intercft or no Dick;v^ 
intercft, on any fnip he (hould come in from 2Jtra/i24J. 
Virginia to London, beginning the adventure 
on his embarking on board fuch fliip; the 
money to be paid, though his perfon fhould 
efcape, or the (hip be retaken. He embarked 
in the Speedwell ; but (he fpringing a leak at 
fea, he went on board the Friendihip, and 
arrived fafe atXondon : but the Speedwell was 
taken after he left her. The court held the 
underwriter to be liable ; for the infurance 
was on the ihip the plainti£F Cet opt ir : aQ(i 
had that got fafe home, and the otker been 
loft, the plainti£F could not have recovered upon 
the ground of having removed his perfon into 
that fliip in the middle of the voyage. 

But an infurance, generally, " on any ftip Kewiey r. 
^* or (hips" expcfted from a particular place, ^'°' ^ 

i* 
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CHAP. V. 18 valid ; and the infurcd has a right to cover 

aniBiackft. *"y ^^P ^^ ™^y think proper, that falls within 
343- the terms of it. 

Pianttmoor Nor do the owners of goods preclude them- 
iT.iL.6i I. felvcs, by fliifting the goods from one (hip to 
*^** W another, from recovering an average lofs ari- 
ling from the capture of the fecond {hip, if 
they a£ted from neceflity, and for the benefit 
of all concerned. 
tButr.351. i^QxA Mansfield, when delivering the opi- 
nion of the court, in the cafe of Pelley y. the 
Royal Exchange Aflurance Company, alluded 
to the general doftrine relative to changing 
the bottom of the (hip. " One obje£lion," 
faid his Lord (hip, " was formed by comparing 
** this cafe to that of changing the (hip or 
** bottom on board of which goods are 
" infurcd ; nvbicb the injured have no right to 
•• do. For there the identical fliip is eflential \ 
** that is the thing infured" 
1^?.^; With regard to the feaworthinefs of the 

Dougl. 708. ' veffel, without which there can be no binding 
contrad between the parties to an insurance, 
it was faid by Lord Mansfield that, <^ by an 
** implied warranty, every fliip infured mull be 
*' tight, (launch, and Irrong 5 but it is fuffi^ 
*« cient if (he be fo at the time of her failing.'* 
Chaf.2. In the fecond chapter thiS lubje£l has been 

already 
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already treated, and to that the reader Is now CHAP. V. 
referred. The policy, in every cafe where ' ^ '~-^ 
the fhip infured has not been fea-worthy, be* 
comes abfolutely void. It remains now to 
Inquire In whicK of the cafes cited in this 
chapter the premium is to be retain td^ 
where to be returned. 

The principle upon which the whole of 
this dodirine depends. Is fimple and plai*- 
not admitting of doubt or ambiguity. The 
rifk or peril is the confideration for which 
the premium is to be paid : if the riik be not 
run, the confideration for the premium fails ; . 
and equity implies a condition, that the infurer 
(hall not receive the price of running a rifle, 
if, in faft, he runs none. And to whatever C«^» 66t- 
caufe it be owing that the rifle Is not run, 
as the money was put Into the hands of the 
Infurer, merely for the rifle of indemnifying 
the Infured, the purpofe having failed, ht xShow.25€. 
cannot have a right to retain the fum fo depo-^ 
£ted for a fpecial caufe. 

It frequently happens that the parties them- Doufl.268. 
felves Infert claufes In the policy, ftating, that 
upon a certain event, there fhall be a return of 
premium. 

Thefe claufes bind the parties, and their 

conftruftlon refts with the court* 

A daufe 
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C^HA?. V. A cl2i}*fe was inferred, diat 8K per cent., of 
^ir"*V^ the premium (hould be returned if the- (hip 
Boydeii, * failed from any of the Well India iflands with 
l>ougi. 268. convoy for the voyage, and arrived. The 
court held, that the arrival qf the ihip, whe* 
ther with or without convoy, intitled the party 
to a return of premiuip. And Mr. Jufticc 
Buller faidj the queftion was /or the decifion 
pf the court, not of a jury, fince it arofe 
on the conftruftion of a written inftrument. 
AjruiUr and In a later cafe, there was a claufe in a po- 
Iltd^ri' -l»cy on freight ^* to return loA per cent, if the 
7T.R.421. ^^ Jbip fa\Ud with convoy and arrived.*^ The 
ihip failed with convoy, was captured and re- 
captured during the voyage, arrived at her 
port of deftination, but paid falvage to the re« 
captors. It was contended, therefore, that 
the adored were i^ot intitled to a return of 
prefniiffP* Lord Kenyon held, that in or-^ 
^r to fati«f]r iht nQieaning^of the piemo- 
randum, it (hpoldbe an arrival at the dejiined 
port in the cmrfe of the voyage* " It is now too 
** late>" be a.ddcjdj. *'.to controvert the autho- 
" rity of Harniltpn v. IVIendes, even if we 
^' were difpofi^d to do fo, which I am not, 
** where it was holden, that though the af-. 
^ fared may abandon on hearing of a capture, 
\^ yet, if they do not abandonj and the fliip be 
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** afterwards, re-captured, it mufl be con- CHAP. 
** fidered as if (he had never been out of the 
** pofleffion of the owners. It is eighteen 
** years fincc the cafe of Sunond v. Boydcll 
<^ was decided ; that cafe mud be well known 
*^ in the commercial world ; and if the parties 
" in this cafe had intended making an agrec- 
" ment different from that which the words 
'* ufed in this memorandum import, they 
*' would have added after arrhe , * fafely 
" from the enemy,' or fome words to that 
. " effeft. But the words here ufed are npt 
" equivocal ; and we ought not to depart froqi 
** them : it would be attended with great 
** mifchief and inconvenience, if, in conftru- 
" ing contrafts of this kind, we were not.to 
'^ decide accgrding to the ^vords ufed by tl^e 
^^ contracting parties. Sujipofe this queftio^n 
<' had arifen on a contra£i under feal, and 
<^ an action of covenant had been brought, 
*' afTigning as a breach, the non-arrival of the 
*^ (liip at the port of London, the anfwer that, 
" in faft, the fliip did arrive there in the 
*' courfe of her voyage, would have been 
" decifive. And if fo, this memorandum 
" muft receive the fame conftrudlion in this 
«' aftion. On the grammatical conftru£lion 
<< of the words, which is the fafeft rule to go 

'' by, 
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CHAP. V. *< by, I am of opinion, that the verdift ob- 
'* taincd by the plaintiff ought not to be fet 
« afide." 
I>ougi.47i. When a policy is void, being made without 
intereft, contrary to the 19 Geo. 2. if the fliip 
has arrived fafe, the court will not allow the 
infured to recover back the premium. 
Dougi.468. When a policy is void, as a wager policy, 
and the fhip has arrived fafe, the court will 
not allow the infured to recover back the pre-^ 
Lowry V. mium : In pari deliElo potior ejl conditio pojftdenttu 
It might, perhaps, be otherwife, where the 
fliip has not arrived. 
Fi"^ h8 ^' ^° ^^ authority of the above cafe it has 

3T.R.Z66. been very lately held, that an a£t ion for money 
had and received, will not lie, to recover 
back the premium of a re-aflurance (void by 
the ftatute 19 Geot 2. chap. 37.) after capi* 
turc. 

Where the rifle has once commenced, there 
(hall ije no apportionment or return of prc- 
3Bur.i24o. mium afterwards. But, where the con traft be- 
comes divifible from the nature of the voyage, 
a part of the premium {hall be retained for 
the rifk run, and part (hall be returned for 
that which never commenced : that is, if there 
are two diftindt points of time, or, in efFsdl, 
two voyages, cither in the contemplation of 

the 
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the parties or by the ufage bf trade, and CHAP. VI 
only one of the two voyages was made, jhie ^"V^ 
premium (hall be returned on the other, al- 
though both are contained in one policy. 

Thus, in an infurance at and from Londbh stevenfon ?• 
to Halifax, warranted to depart with convoy ^"g^' 
from Portfmouth \ before the fliip arrived at 1237. 
Portfmouth the convoy was gone : the pre- 
mium for the voyage from Portfmouth to 
Halifax was returned. 

The (hip Ifabella was infured at and from t^nt v. 
London to any port or place, where or what- J^^^^^Igg 
foever, for 12 months, at 9I. per cent, war* 
ranted free from captures and feizures by the 
Americans, and the confequences thereof. 
The (hip failed from the port of London, and 
was taken by an American privateer about 
two months afterwards. Here, there ihall be 
no return of premium, becaufe the contraft 
was entire : the premium was a grofs fum fti- 
pulated, and paid for twelve months. 

So alfo, where a fhip vras infured for twelve Loran! r. 
months, and was loft at the end of two, though JoJ"^*"^/'' 
the whole premium of i81. was acknowledged 
to be received at the rate of 15s. per month; 
yet that was held to be only a mode of com- 
puting the grofs fum« 

A (hip 
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^^^ ^S A ftiip wajB infured " at and from Honfleur 
^^^non^ ^* ^^ *^^ ^°*^ Pf Apgola, during her ftay and 
Woodbridge c< tr»de there, at ;ind from thence to her port 
*' or. ports of difcharge in 3t* Domingo, and at 
•<< gn^ fxoxn St. Domingo back to Honfleur." 
-Tb^ policy Wj^ at an end, by her deviation, be- 
fore (he arrived at St. Domingo; confequently, 
-for the Ijitfcer part of the voyage infured, the 
jnfurer ran x\d rxfk. It was attempted to di- 
vide the voyage into three diftinft parts, or voy- 
ages: but the .court decided, that though there 
•be fevcral diftinf): ports, at which the ihip is to 
Aop, yet the voyage is one, and no part of the 
^remiun;k£hall be reco.verable. 
2>o. 75S. In cafefi of deviation, the prexnium is not to 

be Returned, becau(^> the rifle being com- 
iDcncedf the .underwriter is, Intitled (;o re- 
tain it. 

This :i£liQn .was brought for a return of pre- 

DufF, Hii. mmm upon a pahcy of mfurance, on the fliip 

4© Geo. 9. ^crcs, *rat and from Oporto to Lynn, to de- 

Bof. &PuU. " liver wines, and to proceed and fail to, and 

III/ " touch and ftay at, any ports or places what- 

f^ foever, on the coaft of Portugal, to join con- 

<* voy, particularly at Lifbon/' There was a 

claufe in the policy,* on which the prefent 

queftion arofe, " at the premium of twelve 

" guineas 
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** guineas per ceiit. to return 61. if the Ceni§ cMap. v.- 
** fail with convoy from the coaft of Portu- 
•*gil, and arrive V The Ceres ftllcd from* 
Oporto with a floop and ctitter appointed by 
Lord St. Vincent, having the comtitand on the 
Lifbon ftation, to protedl the trade of that 
place to Lifbon, from whence ih^ ^as to pro* 
ceed with the Lifbon tr^de, under a larger 
convoy, for England. In the way ffom Oporto 
to Lifbon, the fleet was difperfed by a flormi 
and the Ceres, judging for the beft, ran for 
England, and arrived. A verdicl was found 
for the plaintiff at the trial, with liberty to 
the defendant to move for a non-fuit. It was 
contended, in fupport of the rule, that the un- 
derwriters appeared to have two rifks in con- 
templation ; ifl, while the ihip i^s on the 
coaft of Portugal, touching and (laying at th^ 
ports there, until (he had taken her final de- 
parture from thence : id, froiri fiich final de- 
parture, till her arrival in England. But th6 
court held, that it being unknown from what 

'* The cafe of Evcrard v. Hollingfworthwasprecifbly 
the fame, except in the wording of the daufe, " depart 
•* with convoy from Portugal," inftead of ** fail with 
" convoy from the coaft of Portugal," which were ad- 
mitted to be the fame in cffe£l. This was argued, toge- 
ther with Audley v, Dnff. 

port 



Ii8 Compendium of 

CHAP. V. port on the coaft of Portugal the convoy 
.^■^^'V**^ would fall» the claufe, for the return of pre- 
miuniy was to be adapted to the circumftances 
of the cafe ; and that the fair interpretation of 
the agreement was, that the aflured (hould 
hare the benefit of the policy, though (he 
failed from Oporto without convoy ; but that 
if the Ceres failed from Oporto, which is on 
the coaft of Portugal, with convoy, then there 
Ihould be a return of premium. 

Merer v. ^' ^^^ ^^^" ^^^^ held, that when a (hip was 

Gregfon, infured " at and from Jamaica to Liverpool, 

B. R. Eaft* 

24 Geo. J. " warranted to fail on orbefore the ift of Au- 

" guft, premium 20 guineas per cent, to re- 

" turn 81 per cent, if (he failed with convoy,'* 

and (he did not fail till September ; that there 

(hould be no return upon the warranty of the 

time of failing ; for the court cannot make a 

diftin£lion between the rifk at, and the ri(k 

from ; though it will be otherwife, if the jury 

find an exprefs ufage upon the fubjeft of re- 

Loag V. turn of premium. It feems, that there never 

Ailen^. R. has been an apportionment, unlefs there be 

ajGeo.3. fomething like an ufage found to dire& the 

judgment of the court. 
Park zx6. The courts of juftice in England have not, 
till lately^ adopted any general rule with rc- 
^ fpeft to the return of premium in 'cafes of 

fraud. 
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fraud. The court of Chancery has decreed CHAP. v. . 
the premium to be returned, in two or three ^""V*^/. 
inftancea, where the underwriters have been 
relieved from the payment of the f urns infuredy 
on account of fraud. 

In the year 1690, the defendant and others WhUtinf- 
had come to the infurance office, and bought Tbornbo- 
a policy for infuring the life of one Horwell, ]^JJ8^» ^^* 
(on which they had no concern or intereft a Vcm. 
depending,) for a year ; and the policy ran, 
■whether interefted or not, a ta premium of 5I. 
per cent. They took this way of drawing in 
fubfcribers, and agreed with one Marwood, a 
known merchant upon 'Change, and a leading 
man in fuch cafes, to fubfcribe firil \ but, in 
cafe Horwell died within the year, Marwood 
was to lofe nothing j on the contrary, he was 
to fhare what (hould be gained from the other 
fubfcribers. Upon the credit of Marwood^^ 
fubfcription, feveral others (who had inquired 
of Marwood about Horwell, who was his 
neighbour) fubfcribed likewife. Horwell 
lived about four months, and this bill was 
brought to be relieved againft the policy. 
Thefc matters being all confefled by the anfwctj 
the court decreed the policy to be delivered 
4ip, and the premium to be repaid. 



zi<B 
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2>a Cofta v. 
Scaniiretty 
a P. Wnu. 

170. 

Wilfon V. 
Dudeetty 
3 Burr. 
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So alfo, in this tare. Lord Macclesfield, al- 
though he held thfe policy to be void, oh the 
ground df fr^ud, decreed thb premiilin to be 
returiiad to the infiired. 

This trial was had under a decree of the 
court of Chancery, whcircthe nbw defendant, 
the infurer, b^irig mere complainant, had of- 
ftired to pay bact the premium, which was loL 
No rhoney was paid into court. The jury 
found a verdlfl for the plaintiff, for the lol. 
premium, although they were of opinion 
againft the policy, as being fraudulentt The 
firfl underwriter was only a decoy-duck in 
faft, to induce other perfons to underwrite the 
policy : and it had been previoufly agreed, be- 
tween the infured and him, that he fhould 
hot be bound by figning the policy. With 
Lord Mansfield's concurrence, and the coun- 
fel on both fides, it was agreed to bring this 
quellion before the court j whether, upon a 
policy of infurahce being found fraudulent, 
the premium fiiould be returned. Wlien his 
Lordfliijp afked, if there was any common law 
determination to the fame efieft with the cafes 
ih chancery ? but, as it did riot appear that 
there was, it was plain, he faid, what mufl: be 
done in this cafe ; for he looked upon the 

offer 
8 
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ofFer made by the complainant's bill, in equity, CHAP V. 

to be the fame thing as if the money had aftu- ^""^ 
ally been brought into court, in the prefent 
cafe. 

Yet if the fraud is notorious, palpable, and Tyler v. 

grofs, in its nature, the court may order, and at Guild hai 

has ordered, the underwriter to retain the pre- ^^^^^ HiUry 

^ ^ Tcrm,i785. 

mium. 

In this cafe, the whole court of King's chapman it 
Bench were of opinion, that in all cafes of ^c- ^^^^ J ^ 
tual fraud on the part of the aflured, or his Trin.T. 
agent, the underwriter might retain the pre- ^^ *°' ^* 
mium. 

It has alfo been laid down as clear law,. that 3. Bur. 1909 
if the underwriter has been gtfilty of fraud,, an 
adion lies againft him, at the fuit jof the 
infured, to recover the premium. 



G CHAP. 
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CHAPTER THE SIXTH- 



6V LOSSES — !• TOTAL — WHBRBIK Til^ 
IKSURERS LIABLE TO MAKB OOt>D 
THE WHOLE C^AMAaB St/STAIUBOJ 
AND HEREIN ALSO OF ABANOaNMBN^ 
AND SALVAGE. 2« PARTIAL^— HOW 
DIFFERENT FROM THE OTHER; AN4I 
THE CONSEaUENOBS ARISING TH&RE« 
FROM — GENERAL OR GROSS AVB^ 
RAGE — ^ADJUSTMBNTi AND THS MODS 
OF COMP^TING THEAMOUNT QF THE 
LOSS OR DAMAGE, ETC. 



CHAPja. "YV^HEREVER a lofs happens, by rca^ 
fon of any of the perils infured againfti 
in fuch cafe, the infurer will be liable to make 
good the whole damage to the infured* Of 
this there can be no doubt ^ but it may not be 
improper to ftate fome of the decifions in our 
courts of juftice, refpefting the conilru&ion 
of the policy in this particular. 

And 
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And firft, as to perils of the fea, it is to be CHAP. VI. 
obferved, that every accident happening by 
the violence of the wind or waves, by thunder 
and lightning, by driving againft rocks, or by ' ^''•3»> 
the ftranding of the (hip, may be confidcredas 
a peril of the fea» 

But a Ihipi driven by the wind on an ene^ Green r. 
iny*8 coaft> and there captured^ (hall not be p]^^* j'„^ 
faid to be loft by perils of the feai but by 
capture* 

An adion having been brought, to recover cJregfoii t. 
tJie value of certain flavcs infured by the po- r* R^^Eaft^ 
licy. The declaration ftated the lofs to have *3 ^to- 3. 

' Park 6a. 

happened by perils of the fea, when the fads 
were, that the captain miiTed the ifland for 
which he was bound, and the water running 
(hort, fome of the flaves were thrown over- ' 
board, to preferve the reft. It was held, that 
the miftake of the captain could not be called 
ft peril of the fea* 

So, in a more modern cafe, the death of Tatham v« 
fome flaves, by failure of fufficient and fuit- . "'^f^^^"*^^ 
kble provifions, though occafioned by extraor- 
dinary delay in the voyage, from bad and 
llormy weather, was holden not to be a k>fs 
within the policy) by perils of the fea. 

It was attempted, under a count for a lofs ^<>- 1 v. 
by perils of the fea, to recover a total lofs of GuiJdhaJl 

A^ 6 a the 



124 Compendium of 

CHAP. VI. the (hip, which appeared to have been tie* 
"^^""^ ftroycd by a fpecies of worms, which infeft the 
Hii. 1796, rivers of Africa. An intelligent merchant 
^^' fwore, that he had known many inftances of 
this fort of lofs, but that the underwriters in- 
variably refufed to pay. Lord Kenyon, upon 
this evidence, and the unanimous^ declaration 
of the jury, decided that it was not a lofs by 
perils of the fea. 

If a (hip has been mifling, and no intelli- 
gence received of her within a reifonable time 
after her departure, it (hall be prefumedthat 
(lie has foundered at fea. 
G een v. This was held in an aftionon a policy upon 

2Stra,ii99. the Charming Peggy, from North Carolina to 
London, and the lofs was ftated to be by (ink- 
ing at fea : the evidence to fupport this aver- 
ment, was, that after failing from port, (he 
had never beeen heard of. 
Newby v. The fame dodlrine was held, where a (hip 

after Muh. had been captured, and ranfomed at fea, but 
3 ^co. 3. ^j^g never heard of afterwards. Lord Mans« 
field told the jury, that this evidence was a 
fufficient ground to prefume that (he peri(hed 
at fea. 
Park 63. There is no time fixed by the laws of Eng- 

land, within which payment of a lofs may be 
demanded from the underwriters, in cafe the 

(hip 



the Law of Marine Infurances, 1 25 

ft 

fliip is not heard of. A practice, however, CHAP.VL 
has prevailed among merchants, that a (hip 
ihall be deemed loll, if not heard of within fix 

I 

months after her departure for any. part of 
Europe, or within twelve months, if for a 
place at a greater diftance. " 

Second, as to Igfles by capture, the rule is, 2 Cun 604. 
that as between the inft^rer and infu|[ed, J^J".'"^ ** 
the (hip is to be confidered as loft by the cap- Withers. 
ture, though (lie be never condemned at all, 
ndr carried into any port or fleet of the 
enemy \ and the infurer muft pay the value. 
If, after condemnation, the owner recover or 
retake her, the infurer can be in no other con- 
diiion than if (he had been retaken, or re- 
covered, before condemnation. The infurer 
runs tlie rilk of the infured, and undertakes to 
indemnify ; he muft, therefore, bear'the lofs 
a£tually fuftained, and can be liable to no 
more. So that, if, after condemnation, the 
owner recover the (hip, in her complete con- 
dition, but has paid falvage, or been at any 
cxpence in getting her back, the infurer muft 
pay the lofe fo a£lually fuftaincd. No capture * Barr.696. 
by the enemy, can be fo total a lofs as to 
leave no po(fibility of recovery. If the owner 
himfelf (hould retake at any time, he will 
be intitled ; and, by a late aft of parliament, 

G3 if 
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CHAP. VI. if an EngUfli fhip retake the veflel captured, 
^Tr^^ either before or after condemnationi iht 

If) UCO. 2. ' 

ch.34, f. 24. owner is in titled to reftitution, upon dated 

th. 66.f.42, falvage. This chance does not, however, fuf- 

pend the demand for a total lofs upon the in- 

furer ; but juftice is done, by putting him in 

the place of the infured, in cafe of a re-capture. 

t Bur. 683 . It has likewife been held, that where a cap'^ 

Rucke/ ^^^^ ^^^ ^^"^ made, whether it be legal or 

1 uiack. not, the infurers are liable for the charges of 

a compromife made, bona fide, to prevent 

the (hip from being condemned as prize. 

The laft cafe was quoted, without contra- 
diftion, in Tyfon and another v. Gurney, 
3 T. R. 477. and the point, in fupport of 
which it was adduced, was held accordingly. 
t* Geo. ?. ^^ ^^ declared to be illegal, for the captains 
ch.25.^ or owners of any Britifli fhips, who are cap- 
ch. 66. f.37^ tured, to ranfom themfelves from the enemy ) 
^ ^^' and the contract to ranfom is not only de- 
clared abfolutely void, but the parties entering 
into them are punilhable by fine. Upon this 
principle, no fum paid on fuch account can 
be recovered from the underwriters. 
HaveTockr. The (hip Themis was infured for twelve 
8T.R.26S. nionths, during which period (he was cap- 
tured, and carried into Bergen, in Norway ; 
and there condemned by the French con(iil. 

She 
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She was afterwards put up to fale, by the CHAP.vi. 
public officer of the court of Denmark, and re- 
purchafed by the agent for the plaintiff^ who 
infifted, that (if not intitled to recorer as for 
a total lofs) he was^ at all events, intitled to a 
verdidl for the re«purchafe money. But the 
court, after two arguments, wsre unanimoufly 
of opinion, that as the fentence of the French 
conful, in a neutral country, was contrary to 
the law of nations^ and void, the property 
Qever wa& divefted out of the original owner ; 
and' that therefore the money, paid for the re- 
purchafe, was in the nature of a ranfom* 

By the marine law of England, as praAifed p^,t ^|. 
in the court of admiralty, it was formerly held, 
that the property was not changed, fo as to 
bar the original owner, in favour of a vendee 
or re- captor, till there had been a fentence of 
condemnation. But now, by ftatute, this right l^^^l^* ^' 
of the original owner, in cafes of re-capture, 
is prcferved to him for ever. The Words of 
this claufe of the ftatute, are, ^ that if any 
** fhip, or vefTel, or boat, taken as prize, or any* 
** goods therein, (hall appear, and be proved, 
•* in any court of admiralty having a right to 
" take cognizance thereof, to have belonged 
«* to any of his Majefty*s fubjefts of Great 
^^ Britain or Ireland, or any of the dominions 

G 4 « and 
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( iiaP.vt. *' arnd territories rcinaining and continuing 
" under his Majefty's proteftion and obedi- 
** ence, which were before taken or furprifed 
by any of his Majefty's enemies, and^'at any 
time afterwards, again furprifed and retaken 
" by any of his Majefty*s fliips of w.ar, or any 
" privateer, or other fhip, veflel, or boat, un- 
** der his Majefty's prote6lion and obedience, 
" that then fuch fhips, yeffels, boats, and 
goods, and every fuch part and parts thereof^ 
as aforefaid, formerly belonging tofuchhis: 
*' Majefty's fubje£ls, (hall, in all cafes, (fave 
" in fuch as are hereafter excepted,) be ad- 
*^* judged to be rcftored, and (hall be, by de- 
" crec of the (a\:\ court of admiraUyi accord-^ 
" ingly rciloiied to fuch former owner, or 
•* owners, or proprietors., he or this y paying 
^^ for, and in lieu of falvag^, (if retaken by any 
" of his M.ijeily's Qiips,) one eighth part of the 
'* true value of tic fiilps, veficls, boats, and 
*^ goods refpfeftively, fo to be reftored, which 
** faid falvage of one eighth (hall be anfwered 
*^ and p;iid to the ilag officers, captains, ofTi* 
** ccrs, feamen, marines, and fokliers, in his 
*■* Majefly's f^id Ihip or fiiips of war, to be di- 
^^ vided in fuch manner as before in thisatt i& 
•^ diredled, touching the fliare of prizes be- 
'' longing^to the fl.ig-officers, captains, officers, 

" feamenji 
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*' feamen, marines, and foldiers, where prizes CHAP.VI. 
** are taken by any of his Majeity's (hips of 
*^ war ; and if re-taken by any privateer, or 
** other fliip, vefTel, or boat, one fixth part of 
*' the true value of the faid (hips, vefTels, 
*' boats, and goods ; all which payments to be 
** made to the owner or owners, officers and 
** feamen of fuoh privateer, or -other fhip, 
** yeflcl, or boat, fliall be without any de- 
*^ duftions, and (hall be divided in fuch man- 
*' ner and proportions as fliall have been 
*' agreed on by them as afore faid ; and in cafe 
** fuch fliip, veflel, or goods, fliall have been 
** rc-takeh by the joint operation or means of. 
" one or more of his Majefty's fliips, and one 
" or iikore private fliip or fliips, then the judge 
" of the high court of admiralty, ox other 
** court having cognizance thereof, fliall order 
•* and adjudge fuch falvage to be paid to the 
*' re-captors,, by the owner or owners of fuch 
" re- taken iiiip, veflel, or goods,, as he flialli 
" under the circumftances of th^j cafe, deem 
*' fit and reafdnable ; which falvage, fo to be 
" adjudged, fliall be accordingly paid by tha 
" owners of fuch re-taken fliip, veflel, or 
" goods, to the agents of the re-captors, in 
*^ fuch proportions as the faid. court fliall ad*. 
^ judge ; but if fuch fliip.or veflel, fo re-taken^ 

G 5 «' flialL 
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CHAP.vr. '^ ihall appear to have been^ after the taking 
w^*v"*^ «< by his Majefty's enemies, by them fet forth 
** as a fliip or vcflcl of war, the faid fliip or 
<< veflel ihall not be reftored to the former 
<< owners or proprietors, but (hall, in all cafeSi 
" whether re-taken by any of his Majefty's 
^' fhips, or by any privateer, be adjudged law- 
*' ful prize for the benefit of the captors/' 

Before the (latuteof 19th Geo. 3. chap* 37* 
feveral cafes were determined upon the quef* 
tion of re-capture, in our courts; but the 
fame queftions can never again arife between 
an infurer and the infured. 
Ptrk 77« • At this day> in cafes of capture, the under- 
writer is immediately refponfible to the in- 
fured. But if the (hip be recovered before a 
demand for indemnity, the infurer is only 
liable for the amount of the lofs afluall])^ 
fufiained at the time of the demand : or, if 
the fhip be reftored at any time fubfequeht 
to the payment by the underwriter, he fliall 
then (land in the place of the infured, and re- 
ceive all the benefit wd advantages refulting 
from fuch reft itution. 

Third,' as to lofies by detention. The un- 
derwriter, by the cxprefs terms of his con- 
traft, is anfwerablefor a lofs or damage arifing 
to the infured " by the arrefts, reftraints, and 

s 

** detain- 
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** detainments of all kings, princes, and peo- CHAP.vr. 
** p!c, of what nation, condition, or quality ^^^ 
" whatfocver/* 

In a late cafe, the plaintiffs claimed for a Nifbettand 

y r r /-iit t r , another V. 

lols of corn, occaiioned by the unlawful ar^ Luibington, 
refl^ refiraintj and deUntion of people to the 4'i'.R-783- 
plaintiffs untn$fvn. It appeared in evidence, 
that the (hip was forced by ft refs of weather 
into Elly harbour in Ireland. There hap- 
pened to be a great fcarcity of corn there at 
that time, and the people came on board the 
ihip in a tumultuous manner, took the go- 
vernment of her from the captain and crew^ 
and weighed her anchor, by which (he drove 
on a reef of rocks, where fhe was ftranded ; 
]K>r did they leave her till they had compelled 
the captain to fell all the corn, (except about 
ten tons,) at a rate not exceeding three-fourths 
of the invoice price. 

It was contended at the bar^ that the word 
people, meant individuals of a nation ; but by 
Lord Kenyon, " that which happened in thi^ 
" cafe does not fall within the meaning of * ar- 
"refts, rcftraints, and detainments of kings, 
•* princes, and people/ The meaning of the 
" word people may be difcovered by the accom- 
" panying words, nofciiur a fociisy it means 
*^ the ruling po%ver of the country.^* 

G 6 Lord 
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CHAP. VI. Lord Mansfield l>as faid that the infured 
may abandon in cafe, merely, of an arreff or 
embargo by a prince, not an enemy ; and, 
confcquently, fuch an arreft is a lofs within 
the meaning of the word detention. 
Park 79. In cafe of detention by a foreign power, 

Johnion, . which, in tiihe of war, may have feized a 
h. R. Hii. neutral (hip at ft a, and carried it into port to 

25 Geo. 3. r » r 

be fearched for enemy's property, all the 
charges confequent thereon, mud be borne by 
the underwriter ; and whatever cofts may arifc 
from ah improper detention, muft always faH 
upon him, 
iVern. 176. But this rulc fhall not be extended to cafes 
where the infuted fhall navigate againft the 
laws of thofe countries where he mav be de* 
tained ; or to cafes where there fhall be 
feizure for non payment of cuftoms. This 
was fo ruled by Lord Commiflioner Hutchins 
in Chancery, in the year 1690 ; and the reafon 
of it is obvious, becaufe there is a grofs fraud 
on the part of the owner of the property in- 
fured J and no man fhall take advantage of his 
own mifconduft. If, indeed, any of thefe 
a£ls were committed by "the mafler of the (hip 
without the knowledge of the infured, the 
under xvriter would be liable for a lofs by bar- 
ratry, if not by detention. 

Under 
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Under a policy on a Ihip and ftorcs at and CHAP. VI. ^ \ 
from a port in a foreign country, it is now ^^^^^^"""^ .*' 
fettled, that the infurers arc liable for the EJic, \ 

payment of damage occafioned by the dcten- ^ • * > J 
tion or feizurc of the (hip by the government '\ 

of the country in the loading port. \ 

In the laft cafe, the learned judges defired . .• 

not to be confidered as deciding upon the 
effefl of an embargo laid on by our own fove- 
reign upon fliips loading in this country, which 
point, therefore, remains yet undetermined by 
proper legal authority, although there appears 
to be very little doubt concerning the reafon 
of the thing 5 for the infurer may be equally 
injured by a detention of his (hip in our own 
ports as in thofe of a foreign nation. 

Fourth, as to loflcs by barratry of the mafter 
or mariners. 

Any aft of the mafter or mariners which i stra.58r. 
is of a criminal or fraudulent nature, or which Cowp. 143.* 
is grofsly negligent, tending to their own be- ixR.^oV. 
riefit, and prejudicial to the owners ofihefhtp^ 
without their confent of privity, is barratry. 

It is immaterial whether the lofs take place ^^^P' '^^^^ 
during the fraudulent voyage, or after the (hip 
fhall have returned to the regular courfe ; for 
the moment (he is carried from her right track 
with an evil intent, barratry is committed. 

Bvt 
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CHAP. VL Bat the lofa muft happen during the royagc 
jj^^^l^ infurcd, and within the time limited by the 
^«ni n policft otherwifet ^ underwriters are not 
iy3L tsu liable- TbuB^ if the captain be guilty of bar- 
ratry by fmuggling, and the (hip afterwards 
, arrive at the port of deftination, and be there 
moored at anchor twenty-four hours in good 
fafety^ the underwriters are not liable, if, after 
thiS) (he ihould be feized for (hat ?& of fmugr 

glu«« 

'^ U* To conftitute barratry^ it muft be without 

the knowledge or confent of the owners $ be<« 
caufe nothing can be fo clear as this, that no 
man can complain of an aft to which he him* 
felf is a party. It is material to confider in 
what fenfe the word owner is to be underftood 

<3•«^ 154' in this definition. It has been argued, that if 
A be the owner of a fhip, and let it out to B 
as freighter^ who infures it for the voyage, 
and the deviation be with the knowledge of Af 
though unknown to B, the infurer is dif- 
charged. But that argument was over-ruled, 
and the court faid, that in order to diicharge 
the infurer from the lofs by barratry, it rauft 
appear, that the a& done was by the confent^ 
or with the privity of the owner, pro hoc vkt, 
that is, the freighter, the perfon infured. 

lUiigkt ▼. The declaration ftated the ibip to have been 

*^"^"«*' a loft 
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loft by the fraud and negligence of the maftiTf CttAr. fX» 
and the court were unanimoufly of O|^nioii} j^LdilC- ' 
that it was a fu£Bcient averment of a loft by n^ ^sff^ 
barratry. 

Where a (hip failed a different courfe from Stammar. 
that firft intended) which alteration was pub* AStrft.1173. 
licly notified before her. departure^ and where 
the mailer was to have no benefit by the 
change, it was held not to be barratry. 

So, if a ihip take a prize, and inftead of filtMT. 
proceeding on her voyage, the captain is forced 2SfiL?i64* 
by.the niariners to return to port with the prize 
againft the orders of his owners, the captain 
is juftified by neceflity, and it is not barratry, 
becaufe not done to defraud the owners. 

The Thomas and Matthew was infured Vailej« aaA 
from London to Seville, and was let to freight ^Je^"^/' 
for the voyage* She failed from London to Cowp.Hs* 
the Downs, and from thence to Guemfey, 
which was out of the courfe of the voyage. 
The captain went there ta take in wine and 
brandy on his own account, with the know- 
ledge, it was believed, of the original owner of 
the (hip, but not of the freighter for that voya^e^ 
and therefore the dwner, pro hoc vice. This 
was held ta be barratry. 

In a fubfequent cafe, which was an action Rofi t< 
on a policy on goods on board a (hip at and ^t.r?33; 

from 
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CHAP. VI. from Jamaica to New Orleans, it appeared 
that (he was put up as a general (hip in Ja- 
c . . maica in 1783 •, that (he failed on the voyage 

infured in May of the fame year, and arrived 
in June following at the mouth of the river 
MiiTiflippi, which leads up to New Orleans, 
in Spanifh America, at the diftance of about 
thirty-five leagues. When the captain had 
gotten thus far, he dropped anchor, and, on 
his retuvn, without carrying the (hip to her 
port of dedination, ftood away for the Ha- 
vannah, and was never heard of afterwards. 
It appeared that he had a private adventure of 
negroes of his own on board, which, there 
was reafonable evidence for fuppofing, he in- 
tended to have fold at New Orleans ; but 
finding it difEcult to do fo, on account of a 
prohibition to import them into the Spaniih 
government, he went to the Havannah. The 
jury found for the plaintiffs, on the count in 
the declaration charging the barratry of the 
mailer \ and the wh(^ court of King's Bench, 
upon a motion for a new trial, were of opi- 
nion, that the fa<3s dated amounted clearly 
to the crifBC of barratry. . 
Mofsv. it has been holden, alfo, that if a captaitH 

§t!r!'379- ^®^^^^y ^^ ^^ inftruclions of his owner, 
cruize for, and take a prize, , and the '^^ffd b« 

after* 



the Law <>f Mar'mt Infuf^nces. «3y 

afterwards loft in confequence of it, he is CHAP.vi. 
guilty of barratry^ even though he libel the 
prize m the Court of AdmiTalty in the naioies. 
of himfelf and his owners and akhough the 
owner had procured letters of marque folely 
with a view to encourage feamen to enter, 
without any intention of uGng them for the 
purpofe of cruizing ; for, whatever is done 
by the captain to defeat or delay the per- 
formance of the voyage, is barratry in him, 
being to the prejudice. of his owners. Al- 
though the captain might conceive that what 
he did was for the benefit of his owners, ftt^ 
if he a£led contrary to his inftru^lions and 
duty to them, it is barratry* 

Notwithftanding the above uniformity of rtiyn v. 
decifions, it has been contended, that if a Aff.Com, 
veffel deviated from the voyage infured through '^'^' ^' ^^^' 
the ignorance of the captain, it amounted to 
barratry. The jury in this cafe, had found thaj 
there was no fraud; and the Court of King's 
Bench, after confiderable argument, were 
unanimoufly of opinion, that there muft be 
fraud to conftitute barratry, and that the 
jury, by negativing fraud, had, in truth, ne- 
gatived barratry. 

An a£l of the captain, with the knowledge Nutt v. 
of the owner of the (hip, though without the ^x r'^'^i 

privity 
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pxmty of die owner of the goodSi who was 
the peribn infuredi is not barratry. 

If the mafter of the (hip be alfo the owner^ 
he cannot be guilty of barratry. 

But a man may be an owner, pro hoe vice, 
who is not the original owner of the (hip* 

Tf the owner be alfo the mafter of the ihipy 
it is clear, that any z&, which in another 
mafter would be conftrued barratry, cannot 
be fo in him $ becaufe no man (hall be allowed 
to derive a benefit from his own crime, which 
he would do, were he to recorer againft the 
infurers for a lofs occafioned by his own a£t. 
But where it was proved that the perfon de« 
fcribed in the policy as mafter, and who was 
treated with as fuch, carried the fliip out of 
her courfe for fraudulent purpofes of his own, 
it was holdcn to be, prima faciei evidence of 
barratry, and that it lay upon the infurer, in 
order to difcharge himfelf, to (hew that the 
perfon foaAing as mafter, was alfo the owner 
or freighter of the veflel. 

This rule refpe&ing the fame perfon being 
both owner and mafter, has been extended in 
the Court of Chancery to a cafe where fuch 
an owner and , mafter, after mortgaging his 
(hip, had committed barratry, and where the 
mortgagee brought an a^ion at law againft 

the' 
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the infurer to recover damages for the loft chap.vi 
he had fuftained by this a£k of barratry : the ^""^'^^ 
court ftill coniidering the owner as the mort- 
gagor, granted an injunftion. In this Gafe^ 
LordHardwicke faid, that *' barratry is an aft 
^' of wrong done by the mafter againft the 
** (hip and goods : and this being the cafe of a 
^* {hip, the queflion will be, who is to be 
'* confidered as the owner? Several cafes 
** might be put where barratry may be afligned 
^* as the breach of an infurance; and barratry, 
'* or not, is a queftion properly determinable 
<^ at law : but in this cafe it is not fo, for 
^^ courts of law will not confider a mortgagor 
^* as having any right or intereft in the thing 
^* mortgaged, and a man may frequently come 
** into equity for relief in refpeS of a part, 
" only, of his cafe.** 

If the parties infert in a policy that the in- Hareiookf. 
furance ihall be upon the fliip in any lawful upon de- 
trade, if the captain commit barratry by fmug- "^^ T' 
gling, the uhderwriters are anfwerable. For, 
otherwife, the word barratry (hould be ftruck 
out of the policy ; and mod clearly, the ft!pu« 
lation in the policy refpefting the employment 
of the ihip in a lawful trade, muft be applied 
to the trade in which the owners employ her* 
Barratry has been confidered, hitherto, as it 

affeas 
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CHAP. VI. affefls the rights of the infurer and iftAirci!^ 
^■"■v^— ^ not as a crime which ought to be fcverely 
puniihed *, and we do not find that any pu- 
.nifliment was exprefsly provided by the law 
of England for ofFences of this nature till the 
reign of Queen Anne. 
T Anne.ftat, This ftatute ordains ^* that if any captain, 
2.ch.9.f.4. « naafter, mariner, or other officer belonging 
** to any {hip (hall wilfully caft away, burn, or 
** otherwife deftroy any (hip unto which he be- 
•' longeth, .or procure the fame to b< done, to 
*• the prejudice of the owner or owners therc»- 
*' of, or of any merchant or merchants that 
^< fhall load goods thereon, he (hall i\xStx 
" death as a felon." 
4 ficd. t. By a fubfequent (latutc it was decUrcd, that 

/* II any owner of, or captain, mailer, manner 
*' or other officer belonging to any ihip, (hall 
•* wilfully caft away, burn, or otherwife de- 
" ftroy the (hip of which he is owner, or unto 
** which he belongeth, or in any manner di- 
*^ reft or procure the fame to be done, ta the 
" prejudice of any perfon or perfons that (hall 
*' underwrite any policy or policies of infur- 
>« ance thereon, or of any merchant or mer- 
/^ chants that (hall load goods thereon^ he (hall 
« fufFer death." 
XI Geo. I. It was afterwards ena£ted, ^^ that if any 

** owner 
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^^ owner of, or captain, 'mailer, officer, or CHAP.Vf. 

*' mariner belonging to any (hip or veflel, fliall T'X^ 

" wilfully caft away, burn, or otherwife de- 

" ftroy the (hip or veflel of which he is owner, 

*' or to which he belongeth j or in any wife 

** direft or procure the fame to be done, with 

** intent or defign to prejudice any perfon or* 

** perfons that hath underwrote, or fhall un- 

^* derwrite, any policy or policies of infurance 

^^ thereon, or of any merchant or merchants 

** that (hall load goods thereon, or of any 

** owner or owners of fuch (hip or veflel, the 

*' perfon or perfons ofi^ending therein, being . 

" thereof lawfully convifted, fiiall be deemed 

" and adjudged a felon or felons, and (hall 

** fufier, as in cafes of felony, without benefit 

« of clergy." 

The feventh feflion dire<Sls, that if the 
offence be committed within the body of a 
county, the farme (hall be tried as all felonies 
are, In the common law courts \ but if upon 
the high feas, then, agreeably to the di- 
reflions of the 28 Heni 8. chap. 15. 

In fpeaking of a total lofs, it is not always 
meant to fignify that the property infured is 
irrecoverably loft or gone : but that, by fomc 
of the perils mentioned in the policy, it is in 
fuch a condition as to be of little ufe or value 

to 
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€HAP. VI. to the infured \ and {o much injured is to 

^^ ' jttftify htm in abandoning to the infurer^ and 
in calling on him to pay the wh^ amount of 
his infurance^ as if a total lofs bad aAuadlf 

Park 9S» happened. But the idea of a total lois, in 
this fenfe of the word^ is fo intimately Mended 
and interwoTcii with the dodrine.of abandon* 
menty that it will add much to clearnefs and 
preciiion to treat it under that head. 

t>o. r43» Tht word abandonment, then, imports, that 
the whole property is not loft ; for it is im« 
poflible to cede or abandon that which does- 
not exift ; and before a perfon infured can 
demand from the underwriter a recompenfe 
for a total lofs, he muft abandon to him what* 
ever claims he may have to the property in* 
fured. 

ftBttr.xio9* The right to abandon muft arife upon the 
obje£t of the infured being fo far defeated 
that it is not worth his while to purfue its fuch 
a lofs as is equally inconvenient to him as if it 

Park 245* had been total. For inftance, if the voyage 
be abfolutely loft, or (lot worth purfuing; if 
the falvage be very high^/a^fi/e a half\ if 
fuhher e)rpence be necefiary ; if the infurers 
will not engage, at dl events, to bear that ex<* 
pence^ though it ihould exceed the value> or 
fail of fucceft \ under thefe and other like 

circum* 
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circumftinceS} die infured may difentangle CHAP.vl 
himfelfy and abandon, notwithftanding there ^ ^ 
may have been a re-capture* 

But although in all cafct the infured has a « Burr, ^ik 
Tight to fay he will not abandon ; yet, he 
cannot, at his pleafure, harafs the infurer^by 
faying he will abandon, and thereby turn that, 
which> in its own nature, was only a partial, 
into a general lofs* 

A fliip might be taken, and efcape immedi* aBur.itt^* 
ately, which would be no hindrance to the 
voyage \ or (he might be taken, and inftantly 
ranfomed, which would amount only to a 
pairtial lofs \ in which cafes the in£urer (hall 
not be allowed to demand a recompenfe for a 
total lofs. 

It will appear fufficiently evident, that the «T.R.i37» 

1. J 1 r r • . CaMlettnd 

owner cannot abandon, unleis at lome peruHl others >. 
or other of the voyage, there has been a total ^*' "^* 
lofs ; and if neither th< (hip, or the voyage, 
be loft, that is not a total lo(s. 

The abandonment muft be total, and not P»rk x44,^ 
partial ; and the right to abandon muft depend 
0n the nature of the cafe, at the time of the 
t£X\on broiif;bt, or of the otkt to abandon ; 
becaufe an infurer OMght never to pay left, 
MfOfti a coalxtft <^ indemnity, than the value 

of 
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of the loft ; nor ought the infured ever to gain 
more. 

When the infured receive intelligence of 
fuch a lofs as intitles them to abandon, they 
muft make their elef^ion in the firft inftance ; 
and if they abandon, they mud give the un- 
derwriters notice, in a reafonable time, other* 
wife they waive their right to abandon, and 
can only recover as for an average lofs. 

But if the infured, hearing that his (hip is 
much difabled, and has put into port to re- 
pair, exprefs his defire to the underwriters to 
abandon, and be difTuaded from it by them, 
and they order the repairs to be made, they 
are liable to the owner for all the fubfequent 
damages, occafioned by that refufal, though it 
fhould amount to the whole fum infured. For 
the reafon why the notice of abandonment is 
deemed neceflary, is to prevent furprife or 
fraud upon the underwriter 5 but in this cafe 
they have, by their own aft, fuperfeded the 
neceffity of notice. 

It was held, that a notice of abandonment 
was neceflary, though the fliip and cargo liad 
been fold, and converted into money, when 
the notice of the lofs was received. 

The (hip Succefsy from London to Bermudas^ 

and 
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and fo to Carolina, was taken by a Spanifh CHAP. VI. 
privateer, and carried into Bofton in New Z*"'^^'*'^ 

^ . Prmglc V. 

England, where, as no perfon appeared to give Hmiey, in 
fecurity for the falvagc, (he was condemned ^ ^^y^Jl\\. 
and fold in the court of admiralty there ; the 
re-captors had their moiety, and the overplus 
remaining in the hands of the officers of the 
court, the owners were intitled to abaiiJo!i, 
and to recover for a total lofs. 

A fliip was taken by the French, and after- Oofs r. 
wards re-taken, having remained in their pof- jBurV I's^ 
fedion eight days. The maftcr, mates and 
failors, except a landman -and apprentice, had 
been taken out and carried to France. Be- 
fore the capture the (hip had been feparatcd 
from her convoy, and was fo fardifabled by a 
(lorm, as to be incapable of proceeding in her 
voyage, without going to port to refit. Part 
«f the cargo had been thrown overbear J, and 
the reft was fpoiled while the (hip lay at MiU 
ford Haven, where (lie had been brouglit in. 
This was held to be a total lofs, fo as to intltle 
the owner to abandon, in aiSlions upon two 
policies, one on the (hip, and another on the 
cargo. 

The Hopfy bound from Montferrai to London, Miles v. 
^ras captured by two American privateers, J^^^^';^^!^' 
who took the captain and all the crew, rigging, 

H and 
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CHAP. VI. and part of the cargo, which confided of fugars^ 

out of her. She was afterwards retaken and 

carried into New York, where the captain alfo 

arrived, and, taking pofieifion of her, found 

that part of the cargo that was left had been 

waflied overboard ; that 57 hogflieads of what 

remained were damaged, and that the (hip 

was leaky, and in (uch a (late that (he could 

not be repaired without unloading her entirely. 

The owners had not any ftorehoufes at New 

York, or agent to advife or dire£): the captaioy 

nor were any failors to be had. The falvage 

came to the value of* 40 hogflieads of fugar, 

and if he had repaired the fliip, his expences 

would have exceeded the freight by looL 

There was an embargo on all vefiels until 

December, and this fliip was to have arrived 

in London in July preceding^ The captain^ 

upon {he advice of his friends, fold the cargOy 

and was paid for it ; he agreed alfo to fell the 

(hip 9 but the perfon who had contra£ied for 

her ran away, whereupon the captain left her 

in a creek, and came to England. Lord 

Mansfield told the jury, that if they were 

fatisfied the captain had done what was bed 

for the benefit of all concerned, they muft find 

as for a total lofs; which they accordingly did^ 

the plaintiffs having ofiered to abandon. 

If, 
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If, at the time advice is received of the CHAP.VI. 
lofs, it appears that the peril is over, and the ^'•'v**^ 

• • ./.^ t.^ ti -1 1- Hamilton v, 

tlung in lafety, the infured has no right to aban- Mende/, 
don. Thus, in a cafe where there was a capture J*,\"/\[g^^^* 
•fid re-capture, and it was (laced at the time of *7^' 
the offer to abandon, that the fliip was fafe in 
port, and had fuftained no damage, the court 
held that the infured had no right to aban- 
don. • 

Salvage is an allowance made for faving a B«awes*fl 
fhip or goods, or both, from the dangers of the ,^. *"^ 
feas, fire, pirates, or enemies : and is alfo 
fometimes ufed to fignify the thing itfelf 
which is faved \ but it is in the former fenfe 
only that it is here ufed. 

Underwriters, by their policy, cxprcfsly un- Park 140,' 
dertake to bear all expences of falvage. 

If an mfurer pay money for a total lofs, and 4 Burr, 
in Fafl:, it be fo at the time of adjuftment, if *^^^' 
it afterwards turn out to be only a partial 
lofS) he (hall not recover back the money fo 
paid to the infured. But equal jullice is done 
by putting the infurer in his place, with all 
the advantages that may arife from the falvage. 

Lord Chief Juftice Holt held^ that the de- naitford v. 
fendants, in an afiion brought for goods de« Raymond, * 
tained for 4l» falvage, having been faved out of |?3-aSaU;,' 
a fliip that took fire^ might retain the goods 

H2 till 
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CHAP. VI. till payment of the falvage, as well as a tay- 
^^**"V**^ lor, an oftler, or a common carrier ; it being 
reafonable that a man (hould be rewarded wha 
hazards his life in the fervice of another. 

The flatute 12 Ann. ftat. 2. chap. 18. 
fee. I. enadedj that if a (hip was in danger of 
being ftranded, or run aftiore, the (heriffs, juf- 
tices, mayors, conftables, or officers of the 
cuftoms, neafeft the place of danger, (hould 
fummon as many men as fliOuld be thought 
ncccflary for the prcfervation of the fliip and 
cargo, and that if any ftiip, jnan of war, or 
merchantman, fliould be riding at anchor near 
the place, afliftance might be demanded of the 
fuperior officer of fuch (hip, of his boats and 
men, as many as could be fpared, under a pe- 
nalty of lool. in cafe of refufal. 
Se£l.«. ^ And the fecond fcftion goes on to fay, that 

all perfons concerned in lending affiftance 
fliall be paid a reafonable rewar/l, and keep the 
(hip faved in cuftody till paid. In cafe of dif- 
pute, as to tht quantum, the parties to nomi- 
nate three neighbouring juflices of the peace, 
to decidi!. the fame ; and fuch adjuftmcnt (hall 
be binding and recoverable by a£lion at law. 
If no perfon appears to make claim, then three 
juflices, on application, to put fome perfon 
into poflcffion, taVing an account in writing of 

the 
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-the goods, &c. which, if not claimed within CHAP. VI.. 
twelve months, to be publicly fold, and the 
rcfidue, after deducing charges, &c. to be 
tranfmitted to the Exchequer, to remain for 
the benefit of the rightful owner, who, on 
affidavit, or other proof of his right to the 
property, to the fatisfa£tion of one of the 
Barons of the Coif, fnall, on his order, receive 
the fame. Seft. 3, 4, and 5, relate to the pu- 
nifhment of depredators. 

This acl was made perpetual by the 4th 4GC0. r. 
Geo. I. chap, 12. ^ ' .' 

This (latutc has further added to the mode 26 Geo. 4. 
of adjuring the falvage, and puniihmcnt of ^^^''v* 
ofienders : and the ftacute 33 Geo. 3. ch. 66. 
fee. 4^. has iixed the rate of falvage, in cafes 
of re-capture by any of his Majefty's ftips, to 
be one eighth \ and one fi&th^ if made by a 
privateer or other (hipt 

Wearing apparel of the niafler and feamen Beawci** 
is always excepted from the allowance of fal- J'" ***^ 
vage % and the valus^tion of the (hip and goods^ 
. In order to afcertain the rate of falvage, may 
be determined by the policy ; or, if there is 
reafon to fufpedl: an undervalue, by the in- 
voices, and the fal vers moil be paid accord- 
ingly. 

H3 la 
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CHAP. VI. In order to jntitle the infured to recover the 
""v^*"^^ expences of falvage, it is not neceflary to ftate 
'^^* them in the declaration, as a fpecial breach of 
the policy. 
Carey ▼. Thus, in a declaration on a policy for in- 

».mg,iB furing goods, it was dated that a fliip fprung 
H*rdwickc, a leak and funk in the river, whercbv the goods 
were fpoiled. Lord Hardwicke held, that un- 
der this declaration, the plaintiffs might give 
in evidence the expences of falvage. 

Handal T. ^^* *^ '^^^ infurcr (hould have paid to the 

leckran, infured the expences of falvage, arid, from 
' ^ ' particular circumftances, the Ipfs (houid be af- 
terwards repaired by unexpected means, the 
infurer ihall ftand in the place of the infuredj 
and receive the fum thus paid to atone for 
the lofs. 
• DftCoftmr. A box of bullion Was wholly loft, the kfs 
fritb,4^ur. adjufted and paid, and an agreement was en- 
tered into, at the time of adjuftment, that the 
infured would refund to the infurer whatever 
he (hould recover, in fuch proportion as the 
fum infured bore to the whole intereft. The 
bullion having been afterwards fifhed up, th^ 
infured paid into court the infurer's pro- 
portion, after dedufting falvage, which was 
held to be right. 

We 
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Wc come now to the confideration of partial CIIAP.VL 
lufs, or, as it is fomctimcs called, average lofs, ^*^ 
which implies a cl.image *' ex vi terminisV 
that the fliip may have fuflained in the courfe 
of her voyage, from any of the perils men- 
tioned in the policy : when applied to the 
cargo, it alfo means the damage which goods 
may have received, without any fault of the 
mafter, by dorm, capture, (Irandinjir, or (hip- 
wreck, although the whole, or the greater 
part thereof, may arrive in port. 

Thefe partial loflcs fall upon the owners of aBttf.1171, 
the property fa damaged^ who muft be indem- 
Dified by the underwriter. For, if the goods 
arrive, but lefiened in value^ through damage 
received at fea, the nature of an indemnity 
fpeaks demoi>ftrably, that it can only be ef- 
fe^ed by putting the merchant itk the fame con-* ' 
dition in which he would have been^ if the goods 
had arrived free from damage^ 

But when a man infures one fpecies of pro- Paik 53* 
perty, he cannot recover damage occadoned 
by the lofs of a fpecies of property different 
from that named in the policy. Thus, under 
a policy upon the fhip^ or upon the goods j the in- 
fured cannot recover extraordinary wages paid 
to feamen, or provijions expended during a 
detention to repair, or a detention by an em- 

H 4 bargo. 
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CHAP. V!. bargo. Nor is the underwriter on goods liable 

■ ' for xht freight paid by the owner of the goods 

to the proprietors of the (hip, where the goods 
were partially loft. 

Ante 33. Neither is an underwriter, upon Jbtp and 

goods y liable for the charge of demurrage. 

3Bar.i555. Average in poUcies has two fignifications ; 
for it means ^' a contribution to a general 
" lofs," and is alfo ufed to fignify " a particular 
*' partial lofs/' In the latter cafe the value in 

-m * ^ the policy can be no guide to afcertain the da- 
mage ; for that mud neceflarily become a fub- 
je6l of proofs as much as in the cafe of an 
open policy. 

aiur.iryo. When a partial lofs happens, the queftion 
arifes, how the proportion of damage is to be 
nfcertained ? It certainly cannot be by any 
meafure taken from the prime coft, but it may 
be done in this way. Where an entire things 
as one hogfhead of fugar, happens to be 
fpoiled^ if you can fix, whether it be a thirds 
a fourth, or a fifth worfe, then the damage id* 
afcertained to a mathematical certainty. How 
is this to be found out ? Not by any price at 
iheportof difcharge^ but it muft be at the 
port of deliveryy where the voyage is com- 
pleted, and the whole damage known. Whe- 
ther the price at the latter be high or low, it 

is 
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is the fame thing ; for in either cafe It equally CHAP.VT. 

fhews, whether the damaged goods are a 

third, a fourth, or a fifth, worfe than if they 

had come found : confcquently, whether the 

injury fuftained be a third, fourth, or fifth, of 

the value of the thing. And as the infurer 

pays the whole prime cofl, if the thing be 

wholly loft, fo, if it be only a third, fourth, or 

fifth, worfe, he pays a third, fourth, or fifths 

not of the value for which it fold, but of the 

value ftated in the policy- And when no va- i Magensy 

luation is ftated in the policy, the invoice of ^^* 

the coft, with the addition of all charges, and 

the premium of infarance, fhall be the foun- 

dation upon which the lofs fhall be computed* 

Lord Mansfield faid, that the cafe of Lewis Poft qnotrf 
V. Rucker ftiould be the rule in all fimilar t^sieddon. 
cafes, that is, wherever there is a fpccific de- 
fcripiion of calks or goods; but, in a fubfe- Hughss, 
quent cafe, the property, which confifted of ^ CeoA/ 
various goods, taken from an enemy, was P«t "©• 
valued at the fum infured, and part was loft by 
perils of the fea, confequently the fame rule 
could not be adopted, on account of the nature 
of the thing infured. The only mode was to 
go into an account of the whole -value of the 
goods, and take a proportion of the fum as the 
amount of the goods loft. la a later cafe,. 

U 5 ihefc 



1^4 Compendium of 

CHAP. VI. thefc rules, fo fraught with good fenfe, fo very 
^"V*"^ comprehenfive and intelligible, have, if poffi- 

ble, received a ftill more clear and precife elu« 

cidation. 

fohnftoncr. The counfel for the plaintiff obferved, that 

Bitt. after if the queftioD in this caufe deferved to be 

ioGio.Y.™ c^^lc^ '^y ^^^^ name, it was certainly of great 
It Guiidb. importance that it fhould be fettled Bwr the au- 

beforc Lord ,. r \ • t %t> * % ^ /-r^t*. 

Ktn)oiu thonty of his 1/ordinip, and of a reipe«5tabre 
jury of gentlemen converfaut in the commercial 
world. He took the liberty of ufing that ex- 
preffion, becaufe, from the beft attention he 
had been able to pay to it, (moft ably aOilled iii 
the confideration of it), be had not been abte 
to bring his mind to entertain a doubt on the 
fubjed. He did not fay that was of any con- 
fequence \ he fpokc in the pretence of thofe, 
and to thofe, who were infinitely better abfe 
to judge of queilions of that fort than he could 
pretend to be. But if there were any doubts 
upon the puint, it was extremely fit thofe 
doubts fhouM be removed, and that the com- 
mercial world might know what was to be tbe 
rule in future, in a queltion of vail importance 
to the public. He faid, he was only about to 
bring to their recolle£tion the rule which had 
been laid down moft ably and moft diftin£lly 
by hi^ Lordihip's noble and learned predecef- 

for. 
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for, the Earl of Mansfield, in a fimilar cafe. CHAP.vr« 
The fingle queflion, between thefe parties^ 
was upon the manner of fettling an average 
lofs, a queftion which for many years had 
not been heard in Guildhall. The defendant, 
Mr. Shcddon, underwrote i«o]. on this policy, 
and the plaintiff faid he had a right to claim 
76I. 78. 4d. per cent, as an average lofs, upon 
a quantity of a cargo of brimftone, which came 
to market in a deteriorated (late. Mr. Shed- 
don had paid into court 25I. per cent, infifting 
that was all he was Hable to pay. The queflion 
was, by what rule or meafure the average was 
to be, calculated* The plaintiff contended, 
that as a policy of infurance was a contra£t of 
indemnity, and that as the underwriters, for 
a certain prenrium, 'undertook to indemnify 
him again (t any lofs to that cargo, if part of it 
came to the market founds and another part came 
in a deteriorated fl at e^ he had a right to conftder 
the invoice price of that which was in a deter io* 
ratedfiatej to coitfider its value at the pert of deli-- 
very J compared with that which was in a found 
Jlatej and from thence to draw the average. Oft 
the other hand, it was to be infifted, that the 
whole of the cargo, found and uffoundy ought to 
he brought into hotch-potch, and then to conftder 
what the lofi would be. The plaintiff infilled 

H 6. that 
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CHAP.vr. ^'*^t riilo would be moft unjuft an(lillconvcnl- 
.^**^'■"^ ent ; that this being a contradl of indemnity, 
he had nothing to do with the fluAuation of 
the price, or whether it arrived at a rifing or 
a falling market ; and that the party who had 
entered into this contraft, had a right to look 
at the invoice price of the commodity 5 in other 
words> You have promifed, that if my cargo of 
brimflone (hall not arrive at the port of deli- 
very in a found ftate, you will indemnify me 
agiinfl that lofs. A large portion of it had 
arrived in a found Rate, and there was no dif- 
putc on that. It was on that part that ar- 
rived in a deteriorated ftate that the queftion 
arofe. 

Lord Kenyon here afked, if the plaintiff 
was infured up to the extent of the whole 
cargo ? 

The Counfel faid, Yes. He ihould read a 
part of what Lord Mansfield had faid on this 
fubjecl, and fhould then call a moft intelligent 
man, who would tell them the mode in which 
it was fettled. He fhould not ftate to them his 
evidence, inafmuch as he had adopted his fen- 
timents very much from him. The learned 
xB-jr,r!r:7. ^Qunfcl hcrc cited and commented on the 
moft material parts of the cafe of Lewis v. 
Rucker. The circumftances of that cafe 

were 
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/. 

were (hortly thefc : It was an aflion brought CHAP, vl 
on a policy, by the plaintiffs, for Mr. James 
Bourdieu, upon the goods on board a (hip 
called the Vrow Martha, at and from St. Tho- 
mas's liland to Hamburgh, from the loading 
at St. Thomas's liland till the (hip ihould ar- 
rive and land the goods at Hamburgh. The 
goods, which confided of fugars and indigo^ 
were valued \ the clayed fugars at 30I. per 
hogfhead. In the courfe of the voyage the 
fea-water got in, and, when the (hip arrived 
at Hamburgh, it appeared every hogfhead of 
fugar was damaged, and it was neceffary to 
fell them immediately. The difference, be- 
tween the price which they brought, and what 
they would have brought if found, was as 
20I. OS. 8d. per hogihead was to 23I. 7s. 8d. 
The defendant paid money into court, by the 
following rule of eftimating the damage. He 
paid the like proportion of the fum at which 
the fugars were valued in the policy, as the 
price of the damaged fugars bore to found fu- 
gars at Hamburgh, the port of delivery. Ic 
appeared in this cafe, that Mr.Bourdieu might 
afterwards have fold thefe fugars at 30I. per 
hogihead, if they had been kept according to 
his orders ; and the only reafon why they were 
not kept, was from the fea-water that got in \ 

and 
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CHAP.VL and therefore it was infifted^ that the necefli^ 
of an immediate fale^ and the confequences of 
\tf ought to be computed into the damage. 
The jury found a verdi£t for the defendant ; 
and a rule having been obtained to (hew caufe 
why there ihould not be » new trial, the couf t, 
after hearing the matter fully debated, took 
time to advife,. and their unanimous opinion 
was delivered by Lord Mansfield, who, among 
other things^ faid, *' The defendant takes the 
<> proportion of the difference between found 
*' and damagi^d at the port of delivery^ and 
*' pays that proportion upon the value of the 
«< goods fpecified in the policy i and has no 
** regard to the price in money, which either 
** the found or the damaged goods bore in the 
port of delivery. He fays, the proportion 
of the difference is equally the rule^ whe- 
*^ ther the goods come to a riHug or a falling 
^ market. For inftance, fuppofc the value in 
^' the policy to be 30I. the goods are damaged, 
" but fell for 40I. if they had been found, they 
" would have fold for 50I. The difference 
^' then between the found and damaged is a 
** fifth ; confequently the infurer muft pay a 
** fifth of the prime coft, or value in the po- 
*' licy, that is, 61. e converfo^ if they come to 
^^ a lofing market, and fell for lol. being da- 

*' maged. 
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** maged, but would have fold for 2ol. if CHAl».vr. 
** found, the difference is one half, the infurer 
** muft pay half the prime coft, or value on 
•' the policy, that is 15I.*' His Lordfliip, af- 
ter dating and anfwering the obje£ltons made 
to that rule, proceeded' as follows : " In op- 
•' pofition to the meafure the jury have gone 
" by, the plaintrfFs contended, that they ought 
•* to be paid the whole value -in the policy 
" upon on of two grounds, ift, Becaufe the 
•' general rule of eftimating fliould be the dlf- 
^* ference between the price tlie damaged 
** goods fell for, and the prime coft or value 
** in the policy. Here the damaged fold at 
** 20I. OS. 8d. per hogihead ; and the under- 
" writer fliould make it up 30I. To this I 
<^ anfwer, that it is impoflible that fliould be 
** the rule 5 it would involve the underwriter 
^ in the rife or fall of the market^ it would 
" fubjeft him, in fome cafes, to pay vaftly 
*' more than the iofe j in others, it would dc- 
*' prive the infured of any fatisfaftion, though 
** there was a lofs. For inftance, fuppofe the 
^* prime coft, or value in the policy, 30I. per 
*' hogfliead; the fugars are injured, the price 
<• of the beft is 2cL per hogfliead ; the price 
<* of the damaged is 19I. los. the lofs is about 

" a fortiethy 
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CHAP. VI, '< a fortieth, and the infurer would be to pay 
^^ above a third. Suppofe they come to a ri- 
'^ fing market, and the found fugars fell for 
'^ 40L a hogfheady and the damaged for 35I. 
'< the lofs is an eighth, yet the infurer would 
** be to pay nothing. The fecond ground^ 
'^ upon which the plaintiffs contended that 
*^ the 30I. (hould be made up, is, that it ai>- 
*' pears the fugars would have fold for that 
** price if the damage from the fea-water had 
** not made an immediate fale neceflary. We 
*' are of opinion, that the plaintiffs are not in- 
** titled to have the price for which the da- 
^* maged fugars were fold made up 30I. per 
*^ hogfhead ; and it feems to us as plain as any 
** propofition in Euclid, that the rule by 
** which the jury have gone is the pght mea- 
" fure." What is it that the party has loft 
in this cafe ? He has loft what he would have 
got if his cargo had come to the market with- 
out being damaged. He has loft what be 
would have put into bis pocket if the cargo 
had arrived in a found ftate. The fubjeft 
feemed to him to be fo clearly laid down by 
Lord Mansfield, that nothing could be added 
to it. 
Lord Kcnyon.-^" Suppofe one hogfhead to 

*' have 
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•' have been walhed aff deck, and all the reft CHAP.VL 
** to have arrived fafe, could the verdifl: be 
*^ for more than the valae of that hoglhead ?" 

The counfel for the defendant faid, they 
were perfeflly agreed on every one of the 
principles^ in LfCwis v. Rucker. 

The counfel for the plaintiff aiked what it 
was then they difagreed about. 

Both fides admitted that the rule laid down 
in Lewis v. Rucker was the meafure accord- 
ing to which the average ought to be calcu* 
lated ; and yet the refult^ according to the 
plaintiff, was 7 61. 78. 4d. per cent, and ac* 
cording to the defendant only 25 1. which be 
had paid into court. 

Mr. Oliphant was the only witnefs called on 
the part of the plaintiff. He (aid he had been 
in the conftant habit of fettling average loflei, 
and had attended very frequently on fpecial 
juries in that place. He had fettled the ave- 
rage lofs in queftion. A paper was here hand-* 
ed up to him, which^ he faid, was his ftate« 
xnent of the average in queftion, and was his 
own hand-writing. The whole invoice price 
• of the cargo was 1352I. without premium 
and coils. When thefe were added, the 
amount was 17651. The principle on which 
he went was this :— TA^ infured Jkod covered 

on/j 
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TITAP. V|. only for their invoice atjiounty and for the premium 
and charges incurred on that^ at the time of 
flapping. He did not confider that any thing 
iTiOrc was srt the rilk of the infured, and of 
thd underwriters. Immediately upon the ar- 
rival or delivery of the goods, he conddereid 
the Tifk terminated between the parties, and 
that it was necef&ry to afcertain thtf value of 
the goods fo delivered at that moment. 

Lord Kenyon.— " That is to conGder the in* 
•* trinfic value of the goods as they were when 
•* the invoice was made cut ?'* 

Mr. Oiiphairt.— *« No, my Lord. Tcaf- 
** certain the vafue of the articles at the port 
*^ of delivery the moment the rift; is ended, 
^ and previous to any other chargjcs of duty, 
*• or any expence being incurred which were 
^ not in the contemplation of the parties al 
" the time of the infurance/' 

Lord Kenyon. — " Suppofing the goods were 
<* become of greater value at the port of delk- 
" very, but ftill damaged ; fuppofe, in faft, 
** they had received fome damage in the 
** courfe of the voyage, but when arrived at 
•* the port of delivery they are of more value 
•* than the invoice price, can there be no lofs 
«' then afked for ?"^ 

Witnefs.— ^ O yes, my Lord, a confiderabte 

" lofs> 
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*Mof3, and the very obje<3: of my inijuiry is cuw.vL 
*^ what that lofs amounts to. In order to 
" afcertain this, I muft learn what the value 
" of the damaged goods is at that time, and 
** what they would have been worth if they 
•' had arrived found. I confider it neceifary 
" to determine this before any duty or fubor- 
" dinate charges are incurred, becaufc what-* 
** ever additions may be made poilerior to the 
*^ termination of the rifle, tending to enhance 
^* the price, they have, in my opinion, nothing 
" to do with the average. The additional 
price is a mere reimburfement of my ad* 
vances. By dedufling them, therefore, from 
** the grofs price, I find the true value of the 
** commodity/ It is impoffible to afcertain 
" the quantum of the damage, but by com- 
<* paring the price of the found and unfound 
*' commodity at the port of delivery, and then 
** comparing that diflference with the invoice 
** price, in order to afcertain what proportion 
«« of it it amounted to. He faid, he only ufed 
*• the market to afcertain the quantum of 
** damage. If the fou fid goods were worth looo/. 
•* and the damaged ivere<uorth 500/. he demanded 
•* only one^half; that isy of the invoice or original 
•* price. Ele was extremely forry to differ in 
f ' opinion with fome very refpe£lable gemle- 

'* men 
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CHAP. VI. " men at Lloyd's ; but when his employers 
*' repofed a confidence in his judgment, he 
^' thought it his duty to adhere to his own 
*^ until that judgment was convinced. He 
** faid he might be wrong, but he was then in 
•* that place where he fhould receive informa- 
** tion if he was, and to that he would bow^ 
*^ with refpedl. He wiflied to explain where 
'* their difference arofe, and it was in this 
"way:— When a hogihead of tobacco ar- 
** rived at the port of delivery, he prefuraed 
*^ he had a right to fell it that inftant, before 
•^ the duties were incurred* He fold it for 
<* 5ol. and he fold the damaged for 2jl. In 
<^ that cafe he claimed one-half. The otherf 
^' contended that he ought to pay the duties* 
" The duties payable on found and damaged 
" commodities were in fome cafes exa£tly the 
^' fame. He could not admit into his calcu** 
" lation any expence that had been incurred 
^* poilerior to the termination of the riik. By 
*' the rule laid down by Lord Mansfield, in 
^< Lewis and Rucker, the average lofs in this 
** cafe was 76I. 78. 4d. But by their taking 
^* into the computation that with which they 
** had nothing to do, they made it but 25I. per 
^' cent. In making his calculation he had 
" gone in the moft ftrid and liberal manner 

<* according 
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^' according to Lord Mansfield's opinion in CHAP.vi, 

** cafe of Lewis and Rucker. He invariably 

" protedled the underwriters againft the effeft 

** of the market, and on this principle it pro- 

** duced 76I. 7s. 4d: per cent. If the whole 

** of the duties, freight, and other charges 

** were added to the damaged, which were 

*• added to the found, it would diminish the 

** average very confiderably. An article might 

" be delivered to him diminilhed in its intrinfic 

** value only one-fifth, but that was not his 

** damage. His damage was determined- by 

^* what came net into his pocket from the da- 

^' magc'd goods, compared with what he would 

'* have received net if they had been found, 

^* and taking fuch a proportion as they bore 

•* to each other out of the fum infured. The 

** lofs fuftained by the duty being the fame 

" on the damaged as the found, was, in his 

** humble opinion, a certain eflFefl: of the 

" damage, and ought to be made good by the 

" underwriter. That average of '76I. 7s. 4d, 

*^ did not nearly indemnify the infured for 

** the lofs which he had aflually fuftained, 

** He had fufFered an infinitely heavier lofs, 

^* but he could claim no more,*' 

On crofs-examination Mr. OHphant faid, 
the found'part of the brimflone fold for 22I. 

8 per 
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HAP. VI. per ton, and the damaged for 17I. There 
was a very great difference between value and 
price. The value was that which caaie net 
into his pocket. 

Lord Kenyon here faid, that he could not 
forbear thinking that what Mr. Oliphant had 
faid wae as clear as the fun. 

Mr. Gibbs obferved, that it was rather an 
intricate queHion. 

Lord Kenyon faid, he could find no intri* 
cacy in it. Mr. Oliphant faid, the azl. which 
was the grofs price of the found brimftoncy 
and the 17I. that of the damaged, includ- 
ed duty, freight, and other charges. ,Tlie du- 
ties and freight on the damaged were the fame 
as on the found. But the damaged and found 
were taken free from the duties, then they 
would bear the proportions he had dated. If 
this had been fold for exportation, it would 
I*ave fold for the fame fum if the duties were 
paid, becaufe there would have been a draw- 
back*. If he had fold thefe goods on board a 
fliip, as many articles were fold, before any 
duty was paid, he fhould have made exa(31y 
that average. But the duty being paid, he 
muft drip the duty and charge from it. Mr. 
Sheddon was a very intelligent and refpeftable 
gentleman, but he could not adopt his opinion. 

9 After 
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After the counfel for the defendant had been CHAP. VT. 
heard in fupport of his mode of calculation» ' ■■ 

and after he had examined two witneflcs whofe 
evidence did not bear very clofcly on the 
queftion^ 

Lord Kenyon fatd— " It docs feem to me 
** that the ground on which Mr. Oliphant 
^^ goes is extremely clear, and feems to be ad- 
** mitted by the parties on one Gde and on the 
*' other. Whdther there is any miftake in 
** the figures or not, I will not prefume to 
" fay.'' 

Verdift for plaintifF5iI. 7s. 4d. which, to- 
gether with the 25I. paid into court, made- the 
amount of the plaintifPs demand, 76I. 78 4d. 

In cafe of a total lofs, the conftant ufage 
has been fmce the 19 Geo. 2. to let the valua- 
tion fixed in the policy remain ; unlefs the 
plaintiff had a colourable interefl: only, or had 
greatly overvalued the goods : but a partial 
lofs opens the policy. Lord Mansfield faid 
this cuftom was introduced by Lord Chief M.2iGeo.» 
Juftice Lee in Erafmus v. Banks; and the 
fame rule was adopted in Smith v. Flexney^ 
which happened about the fame period. 

Some goods being of a periQiable nature^ 
the underwriters in London have, by exprefs 
words infeited in their policy, declared that 

they 
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• 
CHAP. VI. they Will not be anfwcrablc for apy partial lofs 

" happening to com, fifli, fait, fruit, flour and 

feed, unlefs it arifc by way of a general ave- 
rage, or in confequence of the (hip being 
ftranded. This claufe was introduced to pre- 
vent the vexation of trifling demands which 
mufl: have arifen in every Voyage on account 
of the very pcriftiable nature of the above 
commodities. This form was formerly ufed 
by the two infurance companies, as well as by 
private infurers, (who ftill continue it,) till the 

Cantiiionv. year 1754, whcn a fliip having been ftranded, 

the I^ndoa , rr • ^ • r t « 

Aff.Com. and got off again, the miured recovered a 
3Bur."i\c< fmall partial lofs againft the London Afliirance 
Company, fince which period the companies 
have left out the words " or the fljip hejlrand^ 
** cd ;" and are now only liable in cafes of 
a general average. 

There have been feveral determinations on 
this claufe, in all of which it has been uni- 
formly held, that the underwriters can, in no 
cafe, be anfwerable for a partial lofs to fuch 
•commodities: and that no lofs fliall be deemed 
a total one but the abfolute deftruflion of the 
thing infured \ for that, while it fpecifically 
remains, though, perhaps, wholly unfit for ufe, 
no lofs has happened within the meaning of 
Ais memorandum. 

Cora 
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Corn Is a general term, and includes many CHAPi vi. 
particulars ; peas, beans, and malt, have been J^^^^^^ 
held to come within the meaning of the word. Skunay, 

-_ TO. -vvT'ir c ' • y f_ Siitings after 

Mr. Juftice Wilion was of opmion, that the Hii. 178.^, 

term fait, ufed in the memorandum, did not V^ guildhall 

include faltpetre. Bourdieu, 

A cargo of wheat having been partially da- Eait Term» 

maged in a (lorm, to the amount of 56I. ips.Sd. wilfon v. 

Ijer cent, the qucftion was, whether the plain- Smith, 
tiff could recover in this a£lton for the partial 
damage, though the fliip had not been ftrand- 
ed \ but the court gave judgment for the de«- 
f end ant. 

The fame with refpecl to a cargo of fi(h. Cocking v. 

which was (linking, and of no value when ex- g r. gaft. 

amined. 25000.3. 

So, alfo, in an infurance on fruit from Lif- M'Andnws 
bon to London. 'slS «"* 

A vcffcl laden with fxuit, in the courfe of ?."•** •*^'*^'^ 
her voyage ftruck upon a funken rock, in con- 
fequence whereof feveral of her planks were Kenfington, 
flarted 5 and the water flowed into the hold, 7T.R. 210* 
and over the cargo. The (hip received no- 
damage in confequence of the (Iranding, 
Part of the damage the cargo received was oc- 
cafioned by the water flowing in previous to 
her being laid on the beach, and part by what 
flowed ia afterwards. Lord Kenyon faid, 

I "The 
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s- CHAP.vi. " The words of this policy are in general terms, 

• ' . w it including all cafes ; then comes this memo- 

•' randum, • corn, fruit, &c. unlefs general, 

^* or the (hip be ftranded.' This, therefore, 

*' lets in a general average ; and I do not 

" know how to conftrue the words gramma- 

" tically but by faying, that if the fhip be 

^* ftranded, then ic dcftroysthe exception, and 

** lets in the general words of the policy. If 

" a p;eneral provifion be made in any deed or 

*^ inllrument, and it is there faid that certain 

. " things fliall be excepted, unlefs another thing 

" happen which gives cft'eft to the general 

" operation of the deed, if that othfcr thing do 

" happen, it deftroys the exception altoge- 

" ther." 

Mjfon V. A cargo of peas was fo much damaged that 

",1"!"!'* the produce was three-fourths lefs than the 

freight; but as it, in faft, arrived at the port 

of dcftination, the underwriter was holden not 

to be liable. 

Pork 111. ^ General, or grofs average, (ignifies a con- 

tilbution to a general lofs. 

Whatever the m:\ller pf a fiiip in diftrefs, 
v.'itii the advice of his oificcrs and failors, de- 
libf r-.itely refolves to do for the prefcrvation 
of the whole, in cutting awr.y mafts or cables, 
cr in tlirowing goods overboard to lighten his 

vcflcl, 
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veffcl, which is what is mcaut by jettiion, or CHAP. VJ..'J 
jctfon, is in all places permitted to be brought ^""^ ' -. 
into a general or grofs average ; in which all 
who are concerned in lliip, freight, and cargo, 
are to bear an equal or proportional part of the 
lofs of what was fo facrificed for the commo:i 
welfare^ and it muft be made good by the in- 
furers in fuch proportions as they have un- 
derwritten. 

If the fliip ride out the ftorm and arrive B^awcii-S. 
in fafety at the deftincd port, the captain 
muft make regular protefts, and mull fwear 
jointly with fome of the crew that tho goods 
were cafl overboard for no othercaufe but the 
fafety of the fliip and the reft of the cargo. 
The law authorifcs and prote£ls thofc; wlio 
act bona fide, and will indemnifv them 
againft ail confequences. 

All lofles fuftained, and expences incur. eel, 
voluntarily and deliberately, with a view to 
prevent a totai lofs of the fliip and cargo, 
ought to be equally borne by the fliip, freight, j, , 
and her remaining lading. iSucIi, for inftancc, i NJ -s- ^4* 
IS the damage fuftaincd in defending a fliip 
againft an enemy or pirate, the ex pence of 
curing and attendance upon the ollicers or 
mariners viounded in fuch defence, the charges {^ ^"^^^ ^'^ 
of loading and unloading the cargo, and ihc aX.R.^^ij. 

I 2 \ViJgct> 
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CHAP. VI. wages and provifions of the workmen hircA 

k^'^^^"*^ for the repairs and taking care of the cargo, 

when a (hip is obliged to go into port for the 

benefit of the whole concern. 

Piantimour Nor do thc owncrs of goods infured preclude 

T t!r,6Vi. themfelvesby (hifting the goods from one fhip to 

^^^' another) from recovering an average lofs, ari- 

fing from the capture of the fecond fhip, if 

they a£ted from neceiBty^ and for the benefit 

of all concerned. 

tctwuzco* '^^^ wages and expences of the (hip's com* 

pany, during her arreft by force, and the 

charges of reclaiming, (hall be brought into a 

I Mif. 67, ^general average ; but not failors wages and 

vlf^uals during quarantine, unlefs it be in 

performing an extraordinary quarantine 

.Bcawesi4S. A mailer, who has cut his mad, parted 

with his cable, or abandoned any other part of 

the (hip and cargo, in a (lorm, in order to 

fave the (hip, is well intitled to this compen- 

fation; but if he (hould lofe them by the 

ilorm, the lofs falls only on the (hip and 

freight, 'becaufe the tempeft alone was the oc- 

cafion of this lofs, without the deliberation of 

the mader and crew, and was no» done with 

a view to fave the (hip and lading. 

It is not only the value of the goods thrown 
overboard, that muft be confidered in a gene- 
ral 
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ral average ; but alfo the value of fuch as re- CHAP.vj 
ceive any damage by wet,. See* from the jetfon ^"V^ 
of the reft. 

The coiitributicn is not made^ in gcnerali Fark \\%* 
till the Ihip arrive at the place of delivery : 
but when a vcflel has been obliged to make a 
jettifon, or, by the damages fuffered foon after 
failing, is obliged to return to her port of dif-* 
charge ^ the neccflary charges of her repairs, 
and the re-placing tht goods thrown over- 
board, may then be fettled by a general 
averaget 

When the quantity of damage fuftained in 
the courfe of the voyage is known, and the 
amount which each of the underwriters is li- 
able to pay, is fettled, it is ufual for them to 
indorfe on the policy, *< adjufted this lofs, at 
*' fo much per cent." or fome words to the 
fame efie£l. This is called an adjuftment. 

After an adjuftment has been (igned by the ^^j, ^^ 
underwriter, if he refufe to pay, the owner 9°"'^n«y» 

' . Si:i. alter 

has no otcafion to go into the proof of his Trin.174: 
lofs, or any of the circumftances refpe£tlng it, Lee" C. j^ 
Perhaps the true rule upon the fubjed may be ^a«'«83" 
better deduced from the following cafes. 

In an infurance on (hip and goods from Rodger, r. 
London to Shelburne, in Nova Scotia, the ^ayier, 
policy had been adjufted by the defendant at Trio. 1790 

I 3 50I. 
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ZiWY.M, 53]. per cent, and it was contended, that he 
^""^^^""■''^ was now bound by that adjuftmcnt. On the 
ct:'cr hand it was argued, that the adjudment 
was not buiding, and that, if it were, it ought 
to have been declared upon fpccially. Lord 
Kcnyon iaid, that he did not think itneceflary 
to declare on the adjuftment fpecially; that it 
wr.s, nrima facie, evidence again ft the defend- 
ant ; but if there had been any mifcanceptian 
of the ].;w or faft, upon which it had been 
n-.ade, the underwriter was not abfolutely con- 
tliidcd by if. This turned out to be the cafe, 
and there v;as a verdi£t for the defendant. 

f 

DeGarirn So, in a latcr cafe, the plaintiff produced no 

iiitVuc'r * other evidence but the adjuftment. The wit- 

riiii. 1795. ncfs, who proved it, fwore that doubts had 

arifcn in the minds of the underwriters foon 

after they had (igned it, who, thereupon, re- 

f 11 fed to pay. Lord Kenyon faid, that, under 

tlicfc circumftances, the plaintiff muft go into 

other evi-.U'iicc ; which not being prepared to 

^^».h. T. ji., v^g ^^,^j. non-fuited. A moticn was made, 

in the following Term, to fct ailde the non- 
fait, on the ground that the udjaftnicnt was, 
prima facie, evidence of the whole cafe, and 
threw the onus probandi upon tlje under- 
wviter ; and that it ampunted to more than 
proof c£ the d-jfend ant's fubfcriplion to the 

policy. 
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policy. Lord Kenyon — I admit the adjuft- cHAP.VI. ' 
mcnt to be evidence in the cafe, to a certain * ■ v ^ 
extent; but Ithought at the trial, and (lill 
think, that when the fame witnefs, who 
proved the fignature of defendant to the ad- 
juftmentjfaid that doubts. foon after the adjuR- 
ment took place, arofc in the minds of the 
underwriters, as to the honefty of the tranf- 
aftion, and they called for further proof, the 
plaintiff (hould have produced other evidence; 
and that to fliut the door againfl inquiry, after 
an adjuftmcnt, would be to put a (lop to can- 
dour and' fair dealing among the undcrwritert:. , 4 
The rule was rcfufed. 

In an infurance upon good?, on bo.ird a fo- ri ^^iiiifoa 
reign {hip, " the policy to be deemed fafFicient i^oljiNr/, 
** proof of intereft in cafe of lofs/' defendant 
fulFered judgment to go by default -, and, on a 
motion to fct . afide the writ of inquiry, the 
Ourt of King's Btnch faid, tlmt although 
fuvih a policy would be void in this country, 
by M) Geo. 2. ch. 37. yet the (latute did not 
extend to policies' en foreign fliips •, and, in 
this cafe, the having fufllred judgment to go 
againft him by default, has confefied the plain-^ 
tiff's tirlc to recover, and the amount of thaL 
lofs was fixed, by his own ftipulation in the 
policy, which he tannot now controvert. 

I 4 CHAP. 
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CHAPTER THE SEVENTH. 



OF THE ETIDENCE IN ACTIONS Ol* P0LICIK8 
OP INSURANCEr— RECORDS OY FORKIGN 
COURTS, HOW FAR ADMISSIBLE HERE-— 
PRESUMPTION IN CASE A SHIP HAS NOT 
BEEN HEARD OF FOR A CERTAIN LENGTH 
OF TtMB-— BILLS OP LADING'S—SHIP'S PA- 
PERS| ITC. PROTESTS OP THE CAPTAiN| 
MASTERj AND MARINfiAS. 

It would be altogether foreign to the pur* 
pofe of this work, to enter into a minute detail 
of the evidence that it may be necefiary to ad- 
duce in fupporting a&ions on policies of in« 
furance. Nor indeed is fuch a detail pra£li- 
cable, v^ithout purfuing the whole rubje6l of 
evidence in general. It will be fufficient here 
to ftate thofe parts only which relate exclu* 
fively to the nature of the contrail of in* 
furance. 
Park 404. The firft evidence to be given, is, that the 
defendant's hand-writing is fubfcribed to the 
policy. This is fcldom required to be dope, 

as 
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as the fubfcription is ufually admitted ; but> in 
ftridinefs, it may be infifted on. When the 
fignature is proved^ or admitted^ the court and 
jury are in pofleflion of the extent of the con- 
tra£tj the conditions to be performed on either 
fide, and all the other circumftances relative 
to the riik infured. Although frequent in- 
ftances occur> where the ufage and pradice 
of a particular trade controul as well as ex- 
tend the written words of a policy ; yet, in 
no cafe, (hall evidence of any agreement be 
allowed, which direftly tends to contradift 
the policy. 

Lord Chief Juftice Pemberton faid, that Kaimnr. 
policies were facred things, and that a mcr- ^Ij^^IIT'.^ 
chant (hould no more be allowed to go from 
what he had fubfcribed in them, than he who 
fubfcribes a bill of exchange, payable at fuch 
a day, (hall be allowed to go from it, and fay, 
it was agreed to be on a condition, when it 
may be that the bill had been negotiated ; for 
though neither of them are fpecialties, yet 
they are of great credit, and much for the 
fupport, conveniency, and advantage of trade. 

The policy is evidence^ alfo, of the pre« 
mium having been paid. 

It has been determined, that after an adjuft- 
ment has been figned by the underwriters, if 

I 5 they 
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thc^y rci'ufc to pay, the owner has no occaGon 
to go ii:to the proof of his lofs. But this rule 
has of bte been fomewhat relaxed, as ap- 
peared by the cafes quoted at the conclufion 
Ante 175. C'f the preceding chapter. Lord Kenyon ad- 
mitted, that an adjuftment was, prima facie, 
eviJ.enee againft the defendant ; but that if 
there had been any mifconception of the law, 
or faft, upon which it had been made, the 
underwriters were not abfolutely concluded 
bv It. 
r-i-kfon T. Where evidence was offered to prove, that 

Cuild. Tr. ^ pnpcT incloled in the policy was always 
Vac.Dcuai. deemed a part of it, Lord Mansfield decided 
other wife, faying, it was a mere queftion of 
law, and that he could not hear fueh evidence, 
Hijjihrs V. T he courts here will take notice of the fen- 
*Show'" - tcnces.of foreign courts of admiralty, duly 
Bcrnardi v. conilituted ; but a condemnation, by fuch a 

Mottcaux, , ^ • 11 r 1 r 'j 

J5<*ugi.575. court, ts not, in all cales, conclutive evidence, 

that a fhip is not neutral, unlefs it appear that 

ftarsiiiay V. the Condemnation goes upon that ground. A 

Lewis B.R. fpi^tence of a court of admiralty abroad, is 

:2>Gco. 3. binding upon all parties, as to wliat appears 

upon the face of it. But where the caufe of 

condemnation does not appear to be on the 

fpecific ground material to the point in ifluc, 

evidence will be admitted toexplain fuch point.. 

Wc 
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We find, moreover, from the following cafe, c ha 5.J 
that the private ordinances of a particular ft ate \J^^\j\ 
will not be binding on others not parties, or . *, 

confenting thereto. 

The fliip Juliana, " warranted a Dane^' in Poiiard ». 
the policyi was a Danifli fhip, and the pro- ^^^^^^^^ 
perty of Danifh fubjefts. The captain, who .8 T.R.434e 
was mafter for the voyage, was a Scotchman-. 
She was captured by a French privateer, and 
carried into Bourdeaux. At the time of the 
capture, and during the whole voyage, fhe had 
on board every document ufually carried by 
Danifh (hips. She was condemned in the 
French courts of admiralty, by virtue of a 
Frepch ordinance, on the ground that the cap- 
tain was born in Scotland, and an enemy \. 
and that his quality of enemy fufficed to legi- 
timate the prize. The court were clear in 
opinion, that the warranty of ncutraEty was 
fully complied 'with,, as the fhip was con- 
demned for non- compliance with the ordi- 
nances of one belligerent power, to which it 
does not appear that Denmark ever confented. 
The poftea was accordingly givea to tht 

I^aintifF*. 

The^ 

* Ilelltrom v. Rhodes received afiir.ilar deci^lon.^vith- 
oiit argument j and Wig'iy, who was tc have argued it^ 

1 6t mcnclgned: 
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That goods purchafed with the proceeds of 
a former illegal cargo may be infured, appears 
by the following cafe» which alfo confirms the 
pofition in the one precedingi relative to the 
evidence contained in the fentence of a foreign 
court of admiralty, 
ird T. This was an aflion on two policies of jn«- 

t\r!T^, furance, one on the goods, and the other on 
the (hip, " at and from Canton in Cbina^ to 
Hamburgh^ or Copenhagen** Tlie fliip was an 
American, and had on board the proper paflt 
port and credentials. She was taken by the 
French during the voyage infured, and con- 
demned as prize, by virtue of a particular or- 
dinance of that country. The captain had 
taken in an illegal cargo at Bombay, in his out- 
ward voyage, which he fold at Canton, and 
with the proceeds purchafed the cargo infured 
to Hamburgh. The policy on the (hip was 
given up, on account of the illegal adventure. 
As to the other policy, the counfel for the de- 
fendant contended, that the goods infured, 
having been purchafed with the proceeds of 

mentioned the cafe of De Souza v. Ewer, Park 341, as 
a dire6t authority for the defendant. But Lord Kenyofi 
faid, that he was fatisfied he was roiftaken in that deci* 
lion, and, confcquently, that it could ao longer be con- 
Udered s^ any authority. 

an 
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an illegal cargo, the plalntiiF could not re- C H J 
cover; that the whole voyage was illegal} 
that the ihip was feizable, confequently the 
goods were not put on board a proper fliip } 
and that the fentence of condemnation negatived 
thejbip being an American, But the court, after 
agreeing to the propriety of abandoning the 
policy on the fliip, were of opinion, that they 
could not inquire into the means by which the 
merchant gains the money that is afterwards 
laid out in the purchafe of goods. Argu« 
ments, ah inconvementi^ were fufficient to de« 
termine it. Lawrence, J. went fo far as 
to fay, that if the money were obtained by 
robbery on the highway, and invefted in the 
purchafe of a cargo, he did not know why 
that cargo might not be legally infured. To 
render the infurance illegal, the illegality 
(hould exift during the courfe of the voyage 
infured. Nor did he think the next objection, 
that the (hip was liable to feizure, well found- 
ed. As to the lad, the cafe of Pollard v. 
Bell was thought to be dirc£Hy in point to the 
prefent cafe ; nor did the court fee any reafon 
to alter their opinion on that decifion. Judg- 
ment was given for the plaintiflF on this policy, 
and for the defendant on that which had been 
abandoned. 

9 In 
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In a cafe of warranty of neutrality, where 
no fpecial ground of condemnation was ftated 
in the foreign fentence, but the (hip was con- 
demned generally as good and lawful prize^ the 
court there confidered it as concluCve e\'idence 
that the property was not neutral. 

But if the ground of decilion appear to be 
not on the want of neutralityy but a foreign 
ordinance, manifeftly unjufi, and contrary to 
the law of nations, and the infured has only 
infringed fuch a partial law, that fliall not be 
deemed a breach of his warranty fo as to dif- 
charge the infurer. 

For the fake of perfpicuity we will further 
ftate, that though a velfel be condemned as 
prize, yet, if the grounds of the fentence ap- 
pear manifeftly to contradict fuch a conclu* 
(ion, the court here will not difcharge the un- 
derwriters, by declaring that the infured has 
forfeited his neutrality. 

In a late cafe, Lord Kenyon rejected the 
fentence of a court of Vice Admiralty 
abroad, ai ividence of the faBs coritaitied in it ;. 
though he admitted it to be read to pr^ve the 
mere fact of a condemnation having taken- 
place \ and this he did, notwithdanding an or-^ 
derof the Court of £xcliequcrdire£\ing that it 
(hould be admitted in evidence. 

We 
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Wc (hall now proceed to another branch c H a f. 

of our prefent inquiry. A (hip which has ■ ^^'' j 

not been heard of for a certain time after her Green r. 

departure, (hall be prefumed to have periflied 2Stra?*i9o, 
at fea. 

The praftice among merchants is, that a Parkej. 
(hip Ihall be deemed loft if not heard of 
wit!.in fix moiitlis after (he is known to have 
failed upon a voyage in Europe,* or within 
twelve months if for a place at a greater 
diilance. 

A bill of parcels with the receipt to it, and RufTei r. 
proof of the hand -writing, has been admitted 2Stra!i'i27, 
as fufficient evidence of intereft in the plaintifF. 

The ufual documents to prove intereft in Park 405,6. 
the property infured are, bills of fale, bills of 
parcels, the cofts of the outfit, the bills of 
lading, figned by the mafter, fpecifying the 
goods received on board, and for whom he is 
to carry them ; and alfo cuftom-houfe clear- 
ances. 

In an a£lion, ftating in the declaration, tha^ Pagc r. 
the plaintiflF was poffeffed of one third of th^ \^^^'\\^ 
fhip on which the infurance was made, it wa^ CuiidhaU 

I'll! • Vac 

proved that the plaintiff had purchafed the 17^^ 
whole fhip at one period \ and as there was 
no evidence to ihew that he had fince parted 
with any fliare pf it, the counfel for the de- 
fendant 
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CHAP, fendant infifted that the plaintiff had not 

VII 

proved his declaration, which alleged him to 
have but one-third* Lord Manafield over* 
ruled the objedion, faying that this was, 
prima facie^ fufficient evidence ; for, << omm 
•* majus continet in ft minus.'* 
Stnat T. In another cafe, the broker of the aflured 

77^r!ic8. ^c^^^ ^^^ captain's proteft to the under- 
writer, Rating the circumftances of the lofs 
of the (hip, and demanding payment ; but on 
a motion for a new trial, the court held, that 
the delivery of this paper to the defendant did 
not in title him to read it as evidence of the 
fads contained in it ; though, if the captain 
bad been called to give a difierent account of 
the lofs from that contained in the procefs^ 
it might have been produced, to (hew that he 
was not worthy of credit. 

TwA 408. Where a lofs is averred to be by perils of 
the Tea, and fome of the goods are fpoiled and 
others faved, it is allowable to give the expence 
of the falvage in evidence upon fuch an aver- 
ment, bccaufe it is a confequence of the caufe 
of aAion laid in the declaration. 

Carey ▼. The queftion was. Whether the plaintiff 

Ttmp. *' might give in evidence the expenpe of falvage? 

£ al'^ai*' th'at not being particularly laid as a breach of 
the policy in the declaration. 

Lord 



the Law of Marine Infurances. iRj 

Lord Hardwicke, Chief Juftice. — " I think CHAP. 

U -.1 — '--^ 1a. ; :j r ^i.^ :..r..- VII, 



they may give it in evidence; for the infur- 

'' ance is againft all accidents. 'I he acci- 

** dent laid in this declaration is, that the (hip 

*^ funk in the river ; it goes on and fays, that 

*■ by rcafon thereof the goods were (poiled ; 

** that is the only fpecial damage laid : yet, 

^^it is but the common cafe of a declaration 

^^ that lays fpecial damage, whetethe plaintiff 

^* may give evidence of any damage that ii 

'' within his caufe of a£lion as laid. And 

^* though it was obje£lcd that fuch a breach 

^ of the policy (hould be laid, as the infurer 

*' may have notice to defend it ; it is fo in 

^' this cafe, for they have laid the accident, 

^^ which is fufficient notice, be caufe it muft 

<* neceflarlly follow that fome damage did 

•* happen." 



CHAP. 
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CHAPTER THE EIGHTH. 



CONCLUSIOK — WHAT ARE THE MATERIAL 
POINTS TO BE CONSIDERED IN BRINGING OR 
DEFENDING ACTIONS ON POLICIES OF INSU- 
RANCE, VIZ. — VALIDITY OR LEGALITY OF 
THE CONTRACT — OF THE INSTRUMENT, 
VTHETHER SINGLE^ DOUBLE, OR RE-ASSU- 
RANCE—OF THE THING INSURED, AND OF 
THE VOYAGE — LASTLY, THE NATURE OF 
THE LOSS SUSTAINED, AND THE EVIDENCM^ 
THEREOF. 

CHAP. XxF TER what has been already advanced in 
^"'' the former part of this work, little more can 
be added that will materially elucidate the 
fubjc(fl of infurance. Yet, it may not be an 
unnecefTary tafk to recur to the leading points 
of the inveftigation we have gone through, 
with a view to a direft application of the prin* 
ciples attempted to be explained. 

By directing the attention to fuch parts of 
the fubjeft, only, as are applicable to any 

particular 
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particular cafe that may arife, wc form an ^Hy^^' 
opinion with the more cafe and certainty ; and 
may thus avoid the expence of a law-fuit, 
where the grounds of complaint or defence 
are found untenable. For inftance, it will na- 
turally occur to an infured who has fuftain- 
cd a damage to aflc the queftion, how he is 
to compel fatisfa£lion in cafe of a difpute ? — 
what fituation he muft ftand in ? — what he 
mud take care to have done ?— what he muft 
prove to intitle him to redrefs at law ? So, 
alfo, the infurcr will aflc what circumftances 
will enable him to make a good defence, whe« 
ther arifmg from the omiflions or defaults of 
the infured or his agents, or from any pther 
circum (lance in the tranfa£lion ? 

Perhaps the natural order of the proceed- 
ings in efFefting a policy of infurance will be 
the eafieft and (horteft courfe we can take in 
anfwering the above queries fatisfaftorily. 
Beginning, then, with the contra£l : — There 
are implied engagements of each party, inde- 
pendent of the written inftruir.cnts, that muft 
receflarily be performed to make it binding ; 
forthcleaft (hadow of fraud, or undue con- 
cealment of fafts, has been conftantly held to 
annul and vacate policies. On the part of 
the infured, thcfe -implied engagemento may 

be 
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CHAP, be reduced to the sreneral heads of fea-wcrthi- 

VIII 

nefs of the vefiel — ^legality of the voyage, and 
fubjefl matter of the infurance— truth of re- 
prefentation, or the difclofure of material 
circumftances : to the laft of which the in- 
furer is alfo equally bound. 

If all or any of thefe implied engagements 
en the part of the aiTured Qiould have been 
broken, or omitted to be performed, the un« 
derwriter, in fuch event, will have a good 
defence to any a£lion that may be brought 
againft him. 

Tbefe diflferent heads have been already 
fufficiently canyafied in the fecond chapter ; 
and to that the reader is referred for more 
particular information. 

Should there be no reafonable objeAion 
made to the concr<i£l on any of the above 
grounds, we come next to the confideration 
of the inftrument, by which the direft terms 
of the agreement are afcertained. Here the 
parties fliould inquire carefully whether the 
policy contain a fingle, double, or re-afTurance 
— whether it be printed or engrofled on a 
legal (lamp, containing the terms of the con- 
traft of indemnity — whether it be valued or 
open, and figned by the underwriters. 

Although figned only by one of the parties, 

wc 
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we have feen that both the infurer and infured CHAP. 
are equally bound to the conditions expreflcd v-^J^ 
therein. ^— V. 

If the infurance be fingie, and this applies 
equally to valued and open policiiss, the con* 
{tru£llon of the agreement is the firfl: thing to 
be attended to, agreeably to the principles 
eftabliChed in the firft chapter. If the infur- 
ance be double, then it (hould be con(idered 
againft which of the underwriters it may be 
mod advifable to bring an aAion or make a 
claim 5 fince the infured can only recover one » Biackft, 
fatisfadion for his lofs. But it frequently 
happens that he has it in his option to proceed 
againft the under^Titers upon either infur- 
ance, as prudence may di£tate. 

As this contraA is always entered into fof 
the purpofe of indemnity in cafe of a lofs, it 
follows, as a necefiary confequence, that a 
man (hall not recover more than he has k»ft. 
And though one infurer^ on fuch a policy^ 
muft pay the whole demand, yet, he has a. 
claim againft the other^ fro rata^ and may 
bring his aAion accordingly. 

If it be a re-aiTurance, then it is neceiTary Anaree v. 
that it be conformable to the aaofparlia- fx.*^Ry,6f. 
ment ; for every re^afliirance in this country, 
either by Britifli fubjeds or foreigners, or 

Eritilh 
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CHAP. Britifli or foreign (hips, is void by ftatute 
19 Geo. 2. chap. 37. fee. 4. urihfs the frjl 
ajfnrer he infolventy become a bankrupt^ or die. 

The thing infured is the next fubjeA of 
confideration, and the intereft of the infured 
therein ; for it is declared by the laft quoted 
ftatute^ that infurances made on (hips or 
goods, intereft or no intereft, or without 
further proof of intereft than the policy* or 
by way of gaming^ or wagering, or without 
benefit of falvage to the infurer, fhali be void. 
But fee. 2. contains an exception for infur* 
ances on private (hips of war fitted out to 
cruize againfl the King's enemies ; and fee. j. 
on any merchandizes or efFe£l8 from any 
ports or places in Europe or America belong- 
ing to the crown of Spain or Portugal. 
I>ougi. 301, The ftatute does not extend to infurances 

of foreign property, and on foreign fliips. 
Ante 1x4. For .other conftrudions on this Itatutc fee 

the fifth chapter. 

As all infurances upon commodiiie?, the 
importation or exportation of which is prohi- 
bited by law, are void; and this, whether the 
infurer did or did not know that the fame 
were prohibited commodities \ it becomes a 
matter of the higheft importance to attend 
flridly to this divifion of the fubjeft, to fepa- 
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rale lawful from prohibited merchandizes; chap, 
infurable interefts from fucli as are not fo . ^''' 
conftrued ; and alfo, to fee whether the de- 
fcription in the policy will cover the goods 
(hould they be loft. 

In regular order, we muft next follow 
the nature of the voyage, whether prohibited 
by the common law, ftatute, or maritime law 
of this country, or permitted by them — whe- 
ther there has been a due compliance with 
warranty— any deviation from the voyage 
infurcd, or changing the fhip without fuffi- 
cicnt ncccffity — becaufe, in either of the latter 
cafes, a good defence may be made by the 
underwriters to -any ailion brought againft 
them. 

The laft fubjeft to which it is proper to di- 
Tc£l our attention, is the nature of the lofs 
fuftained, whether within the terms and mean- 
ing of the policy ; and the evidence that can 
be adduced in proof thereof. 

After all that has been faid, much mud 
remain in the difcretion and good fenfe of the 
parties, whofe judgment ought, in a great 
meafure, to be governed by the particular cir- 
cumftances of each cafe. Yet, it is hoped 
that the foregoing hints may fave trou- 
ble, by taking the heads in the uatural order 

ia 
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C!i\P. *^ which they fccm to fpring out of the 
^^ ^' * '' ^ contrafl. For it were needlefs labour to 
make any inquiry into the circumftances of 
a lofs, if the contrail be invalid in the firft 
inllance, by mifreprcfentation or concealment 
of material circumftances— 4f it be reduced to 
writing on an improper ftamp— -if it be an 
illegal infumnce — or if the goods infurcd be 
either contraband, or not properly belonging 
to the infured. 

The fame order of conCdering this fubjc£l 
will equally ferve the infurer and infured. 
If Ceo. 2. Before this fubje£t is concluded, it may be 
ca.37. f.6. ygjnarkcd, that by the ftatutc 19 Geo. 2. ic is 
declared*, ** That in all a£lions or fuits, 
'^ brought or commenced by the aflured upon 
<^ any policy of aflurance, the plaintifF, in fuch 
*^ a£lion or fuit, or his attorney or agent, 
*' (hall, within fifteen days after he or they 
** fhould be required fo to do, in writing, by 
<^ the defendant, or his attorney or agent, de- 
** clare what fum or fums he had aflured, or 

tark 40 ? * When gaming infunnces without ir.icreft were a1x>- 

liihcd by the legiflature, it became neccflary, cffcfVually 
to anfvver the purpofc intended, to order that a difilo- 
iurc of all infuraBCc^ eflfedted on the fame property 
fhould be made, even after an aflion brou^t, u by the 
future above qucted. 

•* OSiufed 
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«* caufcd to be affurcd in the whole, and what chap. 
** Aims he had borrowed at refpondentia or t ' s 
^* bottomry for the voyage in queftion in fuch 
•* fuit or aftion.'* 

And it is enaAed, « that it (hall and may Sec. 7, 
** be lawful for any perfon or perfons, body or 
^* bodies corporate, fucd in any a^iion or 
*' a£lions of debt, covenant^or any other aAion 

or actions on any policy or policies of infur- 

ance, to bring into court any fum or fums 
^' of money ; and that if any fuch plaintiff or 
*' plaintiffs refufe to accept fuch fum or fums 
^' of money fo brought into court as aforefaid, 
" with cods to be taxed in full difcharge of 
*^ fuch action or actions, and afterwards pro* 
** ceed to trial in fuch a£lion or adlions, and 
*« the jury do not affefs damages to fuch plain- 
" tiff or plaintiffs exceeding the fum or fums 
<^ of money fo brought into court, fuch plain* 
" tiff or plaintiffs, in every fuch cafe and cafes, 
<* fhall pay to fuch defendant or defendants, in 
*' any fuch a'^tion or aftions, cods to be taxed, 
" any law, cuftom, or ufagc to the contrary 
«' notwithftanding." 

No covenant for referring difputes can ouft ^»\'/' 

/ r 1 • Hollcfter, 

the fuperior courts at Weltmmlter cf their jWiif. 129. 

jurifdiaion. This appears in two cafes, in ^cTar^^^^^ 

9 one of which a claufe was iilfertcd in the po- 8T.R. 159/ 
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CHAP, licy, that every difpute fliould be referred to 
arbitration ; and the plaintiff averred, in his 
declaration, that there had been no reference. 
The point, whether this action \iould lie be- 
fore a reference had been made, having been 
referred by the court, they were unanimoufly 
of opinioni that if there had been a reference 
depending, or made and determined, It might 
have been a bar ; but the agreement of the par- 
ties cannot ouft this court : and as no reference 
has been, nor any is depending, the aflion is 
well brought, and the plaintiff mud have 
judgment. 

IT is not conformable to the plan of this 
work, being that of an abridgment, to proceed 
further in the detail. The leading features of 
the proceedings upon a marine infurance have 
been chalked out; and where it appeared likely 
that the parties in fuch tranfa^lions would 
find praflical utility in a particular and mi- 
nute difcuffion, the inveftigation has been 
more laboured and circumftantial. The au- 
thor feels that he has much reafon to call for 
the indulgence of his readers ; but he hopes, 
notwithftanding, that this fhort work may not 
be without its benefits and advantages. 

APPEN- 
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JL HE following Cafes having been publiihed 
fince this book went to the prefs, it is prc- 
fumed they will make no unacceptable addi* 
tion to its ufefulnefs* even in this indigefied 
way, reference being made to the body of the 
work where their application is more imme- 
diatc and dircft. 



THE premium paid on an illegal afTur* Vandyke* 
ance, to cover a trading with an enemy, can- Hcwdttl* 
not be recovered back, though the under wri- Mic^tcrm, 

' o ^i Geo. 3. 

ter cannot be compelled to make good the iT.R.New 

. . Series* 96* 

1019. Vide ante 

Thus it appeared that goods had been ^^A^^W 
fliippcd on a Vrujftan neutral veflel, on ac- 
count partly of the plaintiffs, who were natu- 
ralized foreigners reOdent in London^ and 
partly of certain other perfons, aliens, then re- 
fidcnt in Holland* The infurance was aban- 
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doned at the trial, on the ground of its being 
intended to cover a trading with an enemy's 
country, and therefore falling within the de- 
cifion of the cafe of Pott^ v. Bell ; but it was 
contended for the plaintiffs that they were in- 
titled to recover back the premium, becaufe 
^ the policy never attached. Verdifl: for the 
plaintiff, with liberty to move to fet the fame 
afide, and enter a verdict for the defendant. 
A rule nifi having been accordingly obtained, 
Erjkine^ Park^ and J. Warren^ now (hewed 
caufe. Here was no fraud intended, as in 
the cafe of fmuggling tranfaftions. The af- 
fured are neutral foreigners, who have paid 
money to the defendant for a certain confider- 
ation, the benefit of which they are preclu- 
ded from receiving by a rule of public policy: 
it is but jufl:, therefore, that as the infurance 
never attached, apd the underwriter has ntft 
incurred any rifle, he fhould not be fuffered to 
retain the confideration*. Admitting the con- 
trail to be illegal, yet, according to Lacaujfade 
V* Whiiey the party who has depofited money 
upon an illegal confideration (as in that cafe 
upon an illegal wager) may recover it back 
again, even after the event is determined 

* Tyric v. Fletcher, ante 115. 

againft 
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againft him. They alfo referred to the cafe 
of Nejbitt V. Whitntore in Eafter Term pre- 
ceding, and where finally the premium was 
returned*. 

Lanv and Garrowy contra, were Hopped by 
the Court. 

Lord Kenyon, C. J. " There is no diftin- 
" guifhing this on principle from the common 
•* cafe of a fmuggling tranfaftion. When 
" the vendor affifts the vendee in running the 
** goods, to Gvade the laws of the country, he 
^' cannot recover back the goods themfclves, 

* In that cafe, under iimilar circumflancei with the 
prefent» Giles , for the plaintiff, admitted, that he could 
not recover the lofs ; but contended, that he was intitled 
to take a verdict for the premium, which had not been 
paid into court. Thi« was refiited by Park iot the de- 
fendant, on the ground that no fuch qncftion had been 
refcrved at the trial. Et per curiam^ That point not 
having been made, ar>d the jury net having afleffedany 
fuch damages, but onFy the amount of the lofs to be re- 
covered, fuppoiifig the plaintiffs to be intitled to it in 
point of law, wc cannot now interpofe any other fum 
in lieu of their verdid. Whereupon Giles prayed leave 
to amend the verdict by the Judge's notes. The Courts 
with much reluftancc, and with a view to a compromifc, 
granted a rule to (hew caufe. And afterwards it was 
agreed between the parties, that the premium fhould be 
repaid, without cofts on either fido. 

K3 "or * 
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^^ or the value of them. The rule has been 
" fettled at all times, that when both parties 
*' are in puri delitfo^ which is the cafe here, 
^^ potior ejl conditio pojft den tis " 

Rule abfolute for the verdidl to be entered 

for the defendant. 

Vide ante If a policy of infurance be efFeftcd on a 

4i— 44« fljjp foreign built, though Britifh owned, it is 

not incumbent on the afTured to communicate 

that circumftance to the underwriter at the 

time of efiedling the policy j as fuch a fliip is 

%% Ceo. 9. ^^t required to be regiftered, and may thcre- 

«.76.f.6. fQj.^ fgjj without convoy, being within tlic 

exception of the convoy a£l- 
"Lumy, Thus, in two' actions on policies of infur* 

?]fcljton"^ ance on the Lucy^ a Spanijh built ibip pur- 
Trin. chafed at Hamburgh by the plaintiff^ a Bntifl) 

4^ Geo. 3* 

aBof.&PulL fDbje6l, at and from Padftoiv in Cofnnvall to 
*^* Leghorn, Verdi£ls were given for the plaintiflF 

in both adions, and a rule nifi for new 
trials was obtained under the following cir* 
cumftances. The fhip had not been regif- 
tered>but paid the alien duties. Previous to 
fetting fail upon the voyage infured, the cap- 
tain had applied to the Admiralty for a licence 
to proceed without convoy to Legb§rn and 
Naples ^ but only obtained a licence for Naples^ 
notwithdaijdiog which be proceeded on the 

voyage 
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voyage to Leghorn without convoy, and waa 
captured by a French privateer. It was rcpre- 
fen ted to the underwriters in the former cafe, 
at the time of effefling the policy, that the 
J.ucy was a foreign built flilp, and not regif- 
tered ; but in the latter it was not mentioned. 
It was objefted, on the part of the defend- 
ant in both a<5lions, that, as the licence did 
not extend to the voyage infured, the Lucy, 
though a foreign built (liip Britijh owned, was 
within the provifion of the 38 Geo. 3, c. 76. 
which makes void all policies upon (hips faiU 
ing^ without convoy ; and, in the fecond, that 
fuppofing her not to be within the provifions 
of the convoy nft, that circumftancc ought to 
have been communicated to the underwriters, 
■ The rule had been obtained on thefe ground?, 
and afterwards argued ; and on this day the *^^ 
opinion of the court was delivered by Lord 
Eldon, C. J. •* There was nothing to diftin- 
" guifti the cafe of Long v. Duffixom Long v. 
*• Bolton y except this (ingle circumftance, viz* 
•* that, in the latter, it was not difclofed to 
" the underwriters that the (hip in queftion 
** was of fuch a peculiar defcription as not 
*^ to fall within the provifions of the convoy 
'* z€t. With refpcft to which we arc all of 
♦* opinion, that it was properly left to the jury 
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*' to determine, whether, according to ufage, 
" it was the duty of the aflured to give this 
'* information, or of the underwriter to fatisfy 
** himfclf upon that point. The jury have 
*' decided, that it was the bufinefs of the un- 
•' derwriter to obtain this information for 
•^ himfelf. 

" With refpeft to the general point, the 
" queftion is, whether a vefTel, in the fituation 
•* oftheZf/ry, departing without convoy, (not 
*^ having obtained a proper licence fo to do) 
<' can be deemed to be proteAcd by the po- 
*' licy ? or, whether that policy is not altogc- 
*' ther void under the proviHons of the 38 
^ Geo. 3. c. 76. f. 4. which declares, that 
" every policy of iufurance on any Ihip or 
** cargo, wichin the purview of the ad;, which 
'^ (ball depart without convoy, or fliall wiU 
** fully defert its convoy, (hall be null and 

««VDid." 

' After a very learned and elaborate argu- 
ment, wherein his Lordilnp entered into a de- 
tail of the ftatute law relative to (hipping, but 
particularly to the a6 Geo. 3. e. 60. on which 
the prefent queftion principally depends, he 
went on ; " After the bed confideration which 
•* 1 have been able to give that ftatute, and 

" after convcrGng upon it with the noble Lord 

** who 
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" who framed it *, as well as with the learned 
** author of the treatife f, to which it gave 
^^ rife, the detcroiination I have come to, is, 
«* that fortign built JhipSy in Britijb ownerjljip^ 
" are not required io he regijlered^ a«id, confe- 
" quently, that this verdi£l muft ftancl." 

It. appeared in evidence at the trial in this Page v. 
caufe, that MefTrs. H'^de and Hobhs^ merchants Jo^Gco 3".* 
at CiichefteTf had, through agency of the plain- aBof &J»uii. 
tifF, purchafed a quantity of corn; that, on the vide ante "" 
27th of December, 1798, they informed the 
plaintiff* by letter, that, thinking the engage- 
ment might be too large for themfelves, they 
had offered another houfe (HachJ a joint con-* 
cern in the com, which had been accepted ; 
and at the fame time directing the plaintiff to 
eff^e£t an infurance on the cargo, which he did 
on the 28th of January following. The invoices 
were made out to iii)^-f and ifb^^/, and' pay- 
ment for the cargo was made by them. It 
was obje£led, on the part of the defendant, 
that the evidence contradided the averment^ 
that Meffrs. Hyde and Hobbs were interefted in 
the faid corn to a large amount^ to wit^ to the 
amount of all the money bifured thereon. 

♦ Lord Hawkefbury, now the Earl of Liverpool, 
t Beawes's Law of Shipping. 
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Lord Eldon, before whom the caufe was 
tried, direfted the jury to find a verdiA for 
the plaintiff, but gave leave to the defendant 
to move for a nonfuit. 

After argument on the rule nifi, Lord 
Eldon faid, *' The qucftion is, whether Meffrs. 
** Hyde and Hobbs had fuch an intereft in the 
** whole cargo as will fupport the averment in 
*' queflion. An infurable mtereft is a very 
^ different intereft from moft others that can 
" be ftated * 

His Lordfliip, after quoting feveral cafes % 
declared his opinion on this to be very dear, 
be thought the plaintiff had a fuffictent intereft 

** The cafci were, Le Cras v. Hughes ^ Park »68, anrf 
Crceiufrrd and others v. Hunter^ 8 T. R. 13. The for- 
mer cafe decjidedy that the officers and crew cf ihips of 
war had an infurable iiuerefl in their prizes before con- 
demnation ^ fee alio ante 47. The latter cafe, that 
commiflioners appomtedby the Crown, under the autho> 
rity of 35 Geo. 3. c. <o. f.i i. which enabled them " to 
••• take into their poffeffion and care all Dutch Jbips and 
•* eJeSis detained or brought into the forts of Great BrU 
M tain^ and to manage, fell, and difpore of the famer t9 
«* the beil advantage, according to the iB(lrui6lions they 
«• fiiould receive from hif ]Vfajcfty and his Privy Coun- 
^ cil,'* may infure in their own names fuch ibips and ef- 
h€t% after feizure abroad, and while they are in tranfitu 
(a thU country. 

throughout 
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throughout the intircty of this cargo, notwith- 
ftanding other perfons had a beneficial in- 
terefl in apart, to fupport the averment in 
the declaration. Rule difcharged. 

In an a£lion on a policy of infurance, with 
a count for money had and received^ if the 
defendant pay no money into court, but efta- 
blifli as a defence that the ri(k never com- 
menced, the plaintiff is entitled to a yerdift 
for the premium, though no demand of pre- 
mium was made by his counfel in the opening 
of the cafe. 

Thus in aiTumpfit on a policy of infurance, Penfon t. 
with a count for money had and received, de- T^i^^ 
fendant paid no money into court, and the aBof.&Pull, 
defence fet up was, that the (hip was not fea- Ante m * 
worthy ; and upon this point, without any "^* 
direft evidence of fraud, the cafe went to the 
jury. They found a verdi£l generally for the 
defendant, it not having been intimated to 
them that the plaintiff would be intitled to a 
verdift for a return of premium. 

A rule nifi having been obtained upon a 
former day, to enter a verdift for the pre- 
mium, upon the count for money had and re- 
ceived, Lord Eldon delivered the opinion of 
the Court, after having converfcd with Lord 
Kenyott on the fuhjeft.— ** We h^vc made, 

K 6 " inquiries 



*' inquiries rcfpefting the praaicc on this 
" fubjefl:, and find that Lord Kenyan is of opi- 
*' nion, that, in cafes of this kind, the plain- 
** tiflF is intitlcd to a verdidl for the premium. 
" Without entering into any reafoning upon 
" the fubje<2t, we have only to fay, that the 
** verdift in this cafe muft be entered for the 
\ f plaintiff, on the count for money had and 
" received ; but, as' there may be cafes in 
" which the application of this prafticc may 
" work injuftice, we hope that the plaintiff's 
*^ counfel will in future demand the premium 
** in his opening, when he means to infift 
** upon it on failure of his claim for the lofs/' 
Rule abfolute. 



The following Cafe was given to the Author 
by a much refpefted friend, lately called to 
the Bar, who was in court when it came on 
to be heard \ and is here given in order to 
embrace the latefl information on the fub* 
\tdi of infurance, 

Htirry and Aftion upou a poHcy of infurance againft 
*he^R ^ I ^^ Company as the infurers.— Policy upon a 
Eichaogc cargo of hemp on board the (hip Rbyalifl. 
Coa.pTn7> -"^^^ piaintiffs claimed the amount of a 
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partial Ictfs owing ta the datnage faftained by sitt. aftei 
a part of the cargo ii|ffired» ^hilft it waa on Maixh 5, ' 
board a hired lighter^ which had brought the cd/^^k^] 
hemp in queftioo from the ihip, and was lying) ^^^'^ ^^^ 
at the time of the accident, at the wharf ' 

where the hemp ..was to be landed. The 
lighter arrived at thp whiarf on the^Saturday 
evening, too late for landing the hemp^ and the 
confequence was, that it was obliged to lie in 
the lighter till the Monday morning. Before 
the Monday morning, by the violence of the 
tide, or by fome accident, the lighter had 
hitched on one 6de againft the<wharfi die 
water had got in, and the hemp was damaged. 

Mr. Park, for the defendant, iniifted, that 
this cafe ought to be goHrerned by the cafe of 
Sparrow and Carmthfrsy where it was deci- 
ded, that the delivery .of goods into a lighter 
of the affured was the 'termination of the 
rifle. 

On the other hand, Mr. Serjeant Heywood, 
for the plaintiff, cited, from his own note 
book, the cafe of Rucker v. the London Jf- 
furance Company, determined by Mr. Juftice 
Duller, at Guildhall, in the year 1793. — That 
learned judge there held, that a lighterman is 
a perfon having a public diara£ler, and is in- 
titled ifo public credit and confidence, in the 
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performance of the dotiet of fuch charaAer. 
■That when a hired.%htennan is conveying 
goods from the (hip to the wharf, he is not 
the lighterman of one party, but of both par- 
ties I and that unleftthe lighter be the private 
property of the affured^ the underwriter's rifle 
continued whilft the goods were on board 
fuch lighter. 

Lord Eldon^ in fumming up, adopted and 
illuftrated the opinion of Mr. Juftice Duller. 
He faid, that in fome cafeSf particularly cir- 
cumftanced, the afiured might fend exprefsly 
for the goods; as for inftance, he might fend 
his own private lighter to receive them, and, 
in fuch cafe, the underwriter might be exo- 
nerated. But he certainly.coincided with Mr. 
Juftice BuUer, that a lighterman, who is a 
fworn fervant of the public, ought to be con* 
fidered as a perfon to whom the underwriter 
gives his confidence, when he writes a policy. 
By the exprefs words of a policy upon goods, 
theriflcof the infurer continues till the goods 
are landed. He was not difpofed to allow 
men to fet up a contra^ difierent from the 
written words of the inftrament by which 
that contradi is made ; and he believed, that 
- if Lord Chief Juftice Lee had continued to 
prcfide in that court till the prefcnt day, he 

would 
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would not have fandioned thofe deciCons, by 
which men were petmltted to fay one thing 
by a written indrument) folemnly fubfcribed, 
and to fay a difFcrcnt thing, afterwardsj by 
means of parol evidence. 

He told the jury to confider, ift, whether 
the lofs in quedion happened by any mifcon« 
duft or negligence of the lighterman : if fa, 
they muft find for the defendant, fince fuch 
lofs was not within the meaning of the policy. 

If they thought that prqper ordinary care 
had been ufed by the lighterman and his fer- 
rants, then they would find for the plaintiflT; 
if the lofs was fuch as would hate been withm 
the meaning of the policy whilft the goods 
continued on board the (hip. 

He alio obferved, that he thought a lofs oc« 
caConed by the negligent mooring of the 
lighterman, or his people, was not fuch a lofs 
as the underwriters were liable for. But if 
the lofs happened from any accident occa* 
fioned by the violence of the dream, or from 
any perils of tlie river> of the fame nature 
with thofe infured againft in the policy, then 
he thought the infurers were certainly an- 
fwerablc.— Verdi^ for the plaintiff. 
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Common Form of a Policy on Ship or Goods ^ 

with references iofaeh Parts of the Treatife as 

relate to the Con/lruSfion that has been put upon 

feveralofthe Claujes in our different Courts of 

, Juftice. 

IN THE NAME OF GOD, Amen. 

as well in own 

name (a)i as for and in the name and names 
of all and every other perfon and perfons tp 
whom the fame doth, may, or (hall appertain, 
in part or in all, doth make aflurance and 
caufe and them, and every 

of tbexn, to be infured, loft {b)px npt loft, at 
9ind (fy fiom ... 

upon any kind of goods and (d) merchandizes, 
and alfo upon the body, tackle, apparel (e)^ 
ordnance, munition, artillery, boat, and other 
furniture (f)^ of and in the good'fliip or-vef- 
fcl called the (g) ■ 

whereof is ni'after [h)y under God, for 
this preferit voyage, 

or whofoevcr elfe (hall go for mafter, 
in the faiJ fhip, or by whatfoever other name 
or names the fame fhip, or the mafter therc- 



^ . 



(rt) Vide.pages. 7 jnd 8. {kXYi^t page ii. (c). Vi^e 
21, az, 83. (c/) 9, 10, II, 44, 45, 48, 180. (e) 33. 
(f) 33. U) 9, 108. (Z>) 9. 

of. 



t * . 



of. Is or (hall be uamod or calle4 ; beginning 
the (i) adventure iif)on the faid goods and 
merchandizes from the loading (I) thereaf> 
aboard the faid ihipf 

upon the faid fliipj &€• 

and fp (hall 
continue and (/) endure^ during her abode 
there,* upon the faid (hip, &c.. And further, 
until the faid flupy with all her ordnance, 
tackle, apparej, &c. and goods and merchan- 
dizes whatfoever, ihail be wtwtA at (m) 

upon the 
faid (hip,&c. until (he hath moored at anchor 
twenty-four hours in good fafcty («) ; and 
upon the goods apd merchandizes, until the 
fame be there difcharged and fafely landed (0). 
And it (hall be lawful for the faid (hip, &c. 
•in this y6y9gie,sto proceed and fail to, and 
touch and (lay {p) at, any ports and, places 
whatfoevisr, 

'M^thoul -prejudice to this infurance ; the faifi 

fliip, &d. goods and merchandizes, &c. for 

fo much as concerns the aflureds, by agree<* 

mem between the afiuredsand afiurers, in this 

•• ^ . • ■ • ...... * 

(i) 11, 26, 76, 84, 109. (i). Idem ^s i. -(i) 27, 
3f2. (m) 16, 23, 25, 27. (it) 17, iB, 19. (0) t6, 

ay. OJ Si> 9i» \ 

policy. 
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policy, are and fliaU be valued at 

Touching the ad^venturcs and 

« perils^ which we the aflurers are contented to 
bear, and do take upon us in this voyage, 
they are of the feas(y), men of war, fire, ene- 
iniep, pirates, rovers, thieves (r), jettifons, let- 
ters of mart and counter-mart, furpVifals, 

, takings at fea, arrefts (j), reftrainta and de- 
tainments of all kingji, princes, and people (r), 

- joi whatever nation, condition, or quality fo- 
ever ; barratry {u) of the mailer and mariners, 
and of all other perils, loiTes, and misfor- 

' tunes, that have or fliall come to the hurt, 
dctritnent, or damage (v) of the faid goods 
and merchandizes, and (hip, &c. or. any part 
thereof. . And in cafe of any lofs or misfor- 

. tune, it (hall be lawful to the aiTureds, their 

. fa£lor8 (w), fervants, andafBgns, to fuc, la- 

• hour, and travel for, in, and about the de- 
fence, fafeguard, and recovery of the faid 
goods and merchandizes, and Giip, &c. or any 
psrt thereof, without prejudice to this infur- 

• ance ; to the charges {x) whereof, the aiTur- 
<^ ers will contribute each one according %o the 

cate and quantity of his fum herein afTured. 

{q) II, 29,51, 123. (r) 12. jCj) 11, 33, 130, 
i3lf '3*» IJ3' lO itfi 131- (») U3 ^o >39« 

('I') 5» 33» «i*» >30, I33» M4> »7«> ^^S- C^J 8, 
9, 42, 121. («f) 6^, 68, 171, 

. ' And 



Appendix, 311 

And It IS agreed, by us the infurers, that this 
■writing, or policy of aflurancc, fliall be of as 
much force and cffcft as the fureft writing or 
pjlicy of affurancej made in Lombard Street 
or in the Royal Evchange^ or el fe where in 
London. And fo we the aiTurers are con- 
tented, and do hereby promife and bind our- 
felves, each one for his own part, our heirs, 
executors, and goodS) to the afTured, their 
executors, adminirtrators, and afIigns,Tor the 
true performance of the promifes, confefTing 
ourfclves paid the confideration {y) due unto 
us for the aiTurance by the aflured 



iX and after the rate of 



In witnefs whcreofj we, the aflurcrs, have 
fubfcribed our names and fums (2) affured in 
London. 

N. B. Corn (a), fifii, fait (i), fruit, flour, and 
feed, are warranted free from average (r^, 
unlefs genera {d)^ or the (hip be ftranded {e) \ 

(/)5» 7> n» 13,111,412,114, 121. {x) i4» 18 
to 40, 94. (^) 10, 169. {b) 1.0. (f) 10, 152 to 
.i6i) — 170, 171, 172, 173, (d) Ditto. (/•) 10, 1 2 J, 

151.— 170« 

9 • fwgaJ*! 
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fugar, tobacco, hemp, flax, hides, and iklns, 
are warranted free from average, under five 
pounds per cent. And all other goods, alfo 
the (hip and freight, are warranted free of 
average, under three pounds per cent, unlets 
general) or theibip be Ilranded. 



«• tok.- it « 
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BANDONMENT may be on hearings of a capture; 1x2. 
on arreil, embargo, or by detention, 13a. 

what ? when infured, may abandon, 142. 

what ihcumbent on them to do in fuch cafe, 141 to 145. 

notice neceflary, 144. 

where not permitted, 147. 
DJUDICATION in the Admiralty not necefTary to create 

an infurable intereft, 47. 
.DJUSTMENT of Juftices, in what cafe binding, 148. 

of falvage directed by ftatnte, 149. 

why fo called— «fre6l of it, 1 73. 

how far binding on the parties, 174, 175, 177. 

prima facie evidence againft a defendant, 178. 
lDMIRALTY— fee Adjudication. 

effed of fentence in, 127. % 

Judge thereof to order falvage in certain cafes, 129. 

foreign courts of, how far their fentences admitted 
here, 178. 
^.FRICA — ftatate relative to inhabitants of, 13. 
VGENT effcaing a policy need not infert his name as fuch, 

fraud of, the fame as of principal, 49> 'ii» 
flGREEMENT for infurance termed a contraa of indem- 
nity, I. 

new, relative to Eaft India voyages, 30. 

of the parties may prevent the ufual conftmdlion, 3a. 

not to be allowed which contradi(5la the policy, m- 
\LLEGATION of falfchood, &c. in principal or agent, 

avoids the policy, 49. 

ALLOW. 



ai4 
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ALLOWANCE in certain cafes by commiflioners of Aamp 

duties, 15, 
ALTERATION may be made ia the policy after fignature, 
by confent, 5. 

how it muft be made by ftatute, 1 5. 
AMENDMENT— fee Alteration. 
ANTIQUITY of policy, 6. 
APPAREL, wearin£: — always excepted from allowance of 

falvnge, 149. 
APPORTIONMENT cannot be after rilk commeaced, 114. 

never has been, unlefs by ufagjB, ii8« 
ARRESTS— 12, 130. 

by a prince not an enemy, infiired may abandcm, 1 32. 
ARMY on a joint capture witl> the navy have an vifurable 

intereft, 47. 
AS-RIVAL not a difcharge till the ihip is unloaded, 16. 

with or without convoy wheie immaterial, 23. 

m^T^m firji arrival f 25. 

refpefting Jhip and goods, zj, 

at the deftined port in the courfe of the voyage, 1 1 i. 
ASSOClATION.for infurance, where not unlawful, 39. 
ASSURER, vide Infurer. 
ASSURED, vide Infured. 
AVERAGE general, what goods fubjedl to, lo, 

nothing more than, recoverable in fome cafes, 144. 

meaning of it, 151. 

has two fignihcations in policies, 152. 

■■ a contribution to a general lofs, ii#V; 

' a particular partial lofs, /^V. 

manner of fetting it, 15510168. 

where allowed, 170,171,172. 

what (hall be brought into, 172, 173. 

B. 
BANKRUPTCY, re-aflurance in cafes of, 60, 7a. 

BARRATRY, where not fatal to under writ^^ 17. 

what. 
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A\hat, and whea committed^ 133. 

when underwriters are liabUf I34> ' ^ 

what not barratry, 135. 

other diflin^ioQS ofy 136,137, 

fraud neceffary to confUtute itt 137. 

cannot be cgmiuitted by a perfoa both ov^uer- and majler, 
138, 139. 

felony by flatute, 140. 

punilhment of, 140, 141. 
B£ANS included under the general titrm corn, 169. 
BILBO A, re-aifuratnces unreflrained there, 63. 

BILLS OF LADING -| 

QP PARCELS L"^^^^ documents to prove intereft 

OF SALE / ^^ ^^^ property infured, 183. 

BLANK POLICIES formerly very common, now unlawful, 

BOTTOMRY — money miy be lent on, by South Sea and Eaft 
India Company, to their own Captains, 39. 
^ is a fpecies of intereft that may be infured, ^4, 68. 
how infurance thereon limited, 45. 
parliamentary regulations ref peeing, 60, 6f. 
BR BAKING BULK, where avoids the policy, 94. 
BROKER— makes himfelf the infurer by negligence, &c. 5. 
liable to an adlion for premiums, 1 3. 
penalty on, for effeding infurances on improper damp!;, 

15. ^ 
concealment by, avoids the policy, 49, 50. 
whether intentional or by millake, ib':d, 
what a material concealment by, 71. 
bound by convoy a€V, 91. 
BROKERAGE cannot be demanded for effe^ing infuranccs 
not duly ftamped, 15. 

C. 

CAPTAIN not allowed to ranfoma captured (hip, 126. 
punilhable for fo doings ix^ 



falvagc 



\ 
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falvage paid to^ in certain cafes, faS. 
juftifiable barratry in^ 13^. 
ignorance ofy not barratry, 137* 
punilhment of, for barratry, 140. 
muft make prolefts in certain cafet, lyr. 
when not allowed to %e read in evidence, 184^ 
CAPTAIN'S GOODS— Captain's Clothes not within a gene- 
ral policy on fuch goods, i r. 
miftake not to be deemed a peril of the fea> 123. 
CAPTURE creates an infurable intereft before condem- 
nation, 47. 
joint, by army and navy, the fame, 47. 
on hearing of it, infured may abandon, 112. 
what deemed a lofs by, 123. ' 
rule between infurer and infured, a lofs by, 125, 126. 
underwriter immediately refponfible in cafe of, 130, 

J45. - 
when not, 147, 
CARGO, if part on board when infured^ may recover for 
the whole, 35. . 
mufl be complete to make a commencement of the 

voyage, 33. 
damaged, how to be adjufted, 1 55. 
charges of unloading and taking care of it, by whom 
borne in certain cafes, 171, 172, 
CERTIFICATE neceffary to the validity of a letter of 

marque, 96, 
CHANGING THE SHIP avoids the policy, 79, 
unlefs for iiece/fity, no, 

CHANGE QF PROPERTY, formerly by fentence, now 
different^ 127. 
. CLAIM in cafes of wreck, or thepreduce thereof, 148, 149. 
COMMENCEMENT determined by the ending of a for- 
mer riik, a6. 

illegal, vitiates the whoit voyage^ 76. 

cannot 
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COMM£KC£M£KT cannot bo till the cargo is contptdU^ 
83. 
what deemed z, 84. • 
neutrality atyfufficient, 91. 
no apportionment or retarn of premium after, 1 14. 
COMMISSIONERS OF STAMPS may make aUowances in 

certain cafes, 15. 
COMMISSION^ as coafignee, a good infurable intereft, 471 
COMPANIES FOR INSURANCE/ when eUabUfhed, 36. 

alteration iu.tlie form of policy made by them, 166. 
COMMODITIES PROHIBITED, infurance thereon void, 48 . 

whether infurer did or 4id not know fame to be, 78. 
COMPROMISE) in what cafe infurer liable for charges of, 

126. 
CONCEALMENT of fa£ts vacates policies;^ 40, 52, 53, 541 
70, 71, 72, 187. 
reason of the rule,^ 42. ' 

immaterial whether by principal or agent, 49. 
or by miftake, 50, 70. 
anot4ier cafe of, 51. 
what neednotbe diiiclofcdy 54, 55. 
CONDITIONS— both parties bound to thofe in the policy, 

I, 189. 
written, of fuperior efficacy, 6. 
implied, 42, 109, xii. 
when once broken cannot afterwards be made good, 

96. 
C0NJ>EMNATI0N— how infurer afFeded by, 125. 
property not clianged by, in what cafe, 127. 
of a foreign court, how far admiflible here, 178, 182. 
the ground of the fentence material, 182. 
CONSENT of both parties neccffaiy to altering policy after 
fignature, 5. 
to deviation does not cure it, 92. 
of the owfier to barratry difcbargcs the infurer, 1 34- 

L CO»S«. 
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.00)FSE(^EKCE RfiMOTE-^what Jeemed ioo much foi 34. 
CONSIDERATION or premium, elTenlial to infurance, 7. 
always exprelTed to be received^ notfo in pradUcei 13. 
See alfo Premium. 
CONSIGNMENT— liea of a fa^or by, coniUtatct an infur- 

able interefty 45. 
commiflion on, idem, 47. 
CONSTRUCTION— ufage of trade the great rule of, 16^ 18, 

20, 26,29,30, 32, 1x8. ^ 

how long a policy (hall be conftrued to run, i6« 
-what a£l of the owner ihall dtfcharge the infurer, 16. 
as to time, i";, 25, 34, 115. 
as to warranty of departure with convoy, 18. 
of good fafety, 19,20. 
difference between a valued and open policy as to 

freight, 20, 21, 22. 
benefit of trade and of the infured to be coniidered in, 

22,23. 
arrival with or without convoy, premium to be Return- 
ed, 23. 
as to a lofs within the meaning of the policy, 14, 25. 
arrival mcansyfr^ arrival, 25. 
as to ending of rifk, 27, 28. 
as to intermediate voyages whild in India, 30, 31. 
pirties may, by agreement, prevent latitude of cot- 

ilru^tion, 32. 
damage of goods different from thofe in the policy noC 

to be recovered, 32,33. 
lofs mud be a dired, not a remote con(equence of the 

peril* 33i 34- - • 

as to a valued or an open policy, 35* ~ 

refls with the court, 11 1. 
to be according to the words ufed, 113. 
court cannot didinguiih between rifi at and rififrmm, 118. 
ftGpUy means the ruling f9%»er tftl^ country, 13 t. 
"^ ' ' CONSTRUC- 
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CONSTRtJCTION— as tobairatry, 136. 
liONtlNUANCE OF RISK, how long on the Jhip and on 

gww/j, 27. 
CONTRIBUTION, where recoverable, 66, 

what recoverable, 68. 

when to be made, 173. 
CONTRACT of infuranccj a contra^ of indemnity, x, 130, 
143^ 189. 

nature of it, 2. 

eflenttals to it, 7, Tor, io6. 

where defe^ive and void, 38) 43^ 49, 52; 70, 741 90. 

of re-alTurance, w hat, 5 9 . 

when void, 63* 

of doable infurance, what, 64. 

only one fatisfac^ion to be had, 65. 

•#* Sec further under title Policy. 
CONVOY— departure with, how conftrued^ t8» 20, 85 
to 90, 100. 

arrival with| how conilrued> 23, xxa* 
-whati 385..; 
CORN— •exception as to, 40, 168. 

what deemed corn, 169,170. 
CORPORATIONS for infurance wh^n edablKhed, 3. 
COSTS of the outfit ufe^ in evidence, 183. 
CRUISING, where allowable, 96. 

where it is barratry, 1369 137. 
CU^ODY of policy belongs to the affured, 6. 

trover will lie for it, 6. 
CUSTOMS, non-payment of> and ^zurV, where- im^ersr 

writer liablcy 132* ^ 

CUSTOM-HOUSE cl«araacet> wbea ufed in evidence, iS^ 

!>• 
IXAMAGSS^ where recoverable, 5> 12/134^ 
what recoverable or not, 33, 133, 144, i-ju 
tke wliolo to be made j^xHi, xaa. 

L a DAMAGES, , 
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DAMAGES, propoition thereof how afcertaiaed« i^x^ 157, 
158, 171. 
evidence thereof, 185. 
DATE neceffary, 7, 14. " 

DECEPTION of either party avoids the contra^, 49. 

See Mifreprefentation. 
D£LiV£RY---port of, what deemed fuch, %S, 
DEM UHR AGE— freight and not the ihip liable for loTs bft 

35- 
DEMAND for indemnity, efie^s of it, 1 30. 

DEPARTURE WITH CONVOY— lee Conroy. 

DEPART URE->voy age cannot be changed afceri 91. 

how if before, 135. 

DETENTION— underwriter! liable for loft byi ii| ijo, 

'3*» »33- 
what not liable for, 33, 132, 151. 

DEVIATION, what not a> xS, a4> 99, zot. 

policies void by, 79. • 

what is, 92-^108. 
DISCHARGE—pohcy runs till the Ihip b« ^Ifcharged oE 
the voyage, x6, 

what difchargesche infurer, 931 961 T03, 134. 

what infiirer muft prove to difeharge himfelf^ i|f» 
DIVIDING POINT- infurers liable for a lofs before coaiiii| 
to the, 104, 107. 

when other wife, 105. 
DIVISIBLE CONTRACT^ how premium to be apportioo* 

ed in a, 114. 
DOORLE 1N8URAKCE, what^ 64. 

no more than one fatisfa^ion to be recovered-in^ 65, 6^* 

infareid may proceeti oneither policy, 68. 

5 ^ ^- 

EAST INDIA COMPANY, their rights preferved by ila- 
tutc, ^59. 

VOVAGES, nfage of trade much relied on in> 30. 

* ELECTION 
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ELECTION H> abaodoA or not, when to b« made, 144. 
MBARGO'-oaUM'wricers liatile foe loOes by» 73 £, 133 
ENGAGEMENTS implied oieach party, 40. 
ENGLISH POLICISS— to infure loft or not loft, peculiar 

..to them, I a* 
ENEMIES — property of, cannot be infured, 4S, 78. 
ESCAPE, effe^s of it, 143. 
EUROPE — time limited in which a (hip muft be heard of 

in, 115. 
EVIPENCE— «xpencesof(alvagegivenin, T50, 184. 

adjuftment not always good, 174. 
. only to a certain extent, 175, 178. 

what evidence necefifary in general, 176 to 178. 

policy, evidence of the premium being paid, 177. 

of fentences of foreign Courts oC Admiralty, j 7 8 « 

private ordinances not binding, 1 79. 

ufual documents to prove intereftj 183. 

other cafes of, 184, 185. 
EXCHEOy £R~produce from the fale of wrecks to be tranf- 
mitted there, 149. . 

vXTEAQROINARY quarantine not to be brought into 
general average, i 'jx* 
wages when not recoverable , 151. 

F: 

'ACT— there ought to be no concealment of a material, 50. 
^ACTOR-^ntereft ofai inf arable without fpecially naming 

it, 45. 
^ALSEHOOI^^—iillegation of, by principal or agent, avoids 
the policy, 49, 51. 
See aKo Mifreprefentation. 
^ISH, how excepted in the policy, 10, 168. 

conftru^ion thereof, 169. 
'LAX, how excepted in the policy, to. 
''LAG OFFICERS— their Ihare of falvage, 118. 
rLOUR—^xception as to, lo, 168.- 

L 3 FOREIGN 
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F0REIGM.8RIPS not within the i^ih Gto, 2. 7jy 190. 
'^ PROPERTY ditto ibid. 



- POWER, efle^ts of detentioo'bf, i%t* 



I^RANCE — ^re-afluranccs anreftrained there, 6^. * 

FRAUD vacates the policy, 40, 55, 58, 70, 72, \ii% it?* 

what not deemed a, 54. 

premium returned in cafes of, X19, 120. 

— — — — not, If fraud palpable and grofs, 1 2 r • 

neceffary to conftitute barratry, 137. 
FREIGHT — infurance on, how circumftanced, 20, tiy 97t 

where underwriter not liable for, 33. 

owner may infure, 68. 

bears a proportionate part of lofs in general arerage, 
jyr, 172. 
FREIGHTER is confidered as owner for certain purpofei, 

i34i 135- 
FRUIT, exception as to, 10, x68, 170. 

G. 

GAMING POLICIES void, 73, 74. 

GENERAL AVERAGE— certain goods liable only for, 10. 

fignifies a contribution to a general lofs, 170. 

wliat brought into general average, 171, 172, lyji 

when mailer intitled to, 17a. 

when contribution made, 173. 
GLASGOW-— the pradlice there as to infurances, 94. 
GOOD SAFETY— coaftruaions thereon, 17, 18, 19, X34« 
GOODS muft be fpeciiied in the policy, 9, 10. 

but not particularized, 10. 

what fort fpecified in the memorandum, 10. 

whatnot denominated goods, 11, 151. 

rlfk on goods continues till they are landed, 27. 

lien of a factor on, infurable, 45. 

prohibited, cannot be infur^d, 48. 
or of an enemy, 48, 51. 

GOODS, 



GOODS, valuation of» how doterttikwd» 149. 

purchafed with proceedt of «i illegal «ar|;0} iti^arMc, 
180. 

HAMBURGH:— ctiftom there as to re«afluraaceS| ^3. - 

HXMP, exception as to, io» 

HIDES, ibid. 

HIRE OF SHIPS infurable, 44. 

HOMEWARD-BOUND RISK, when it conimenccf> a«. * 

I. 

JETTISON— what, 170, 171. 

may be brought into a general average, 171. ^ 

IGNORANCE of the captain, when it itbarratjy> 137^ 
ILIEGAL VOYAGE avoids the policy* 44. 

what deemed an, 76, 77. 

muft be in that infured, i8i. 
IMPLIED CONDITIONS OR OBLIGATIONS, diTclofure 
of circumAances neceflary* 40 to 43* 

what not neceflary, 40, j^i».7Z» . , 

that the (hip fliould not be changed, 109. 

that the premium be returned if riik not run* i ix • 
1 WARRANTY Uiac the Ihip ii fea-wqrthy, 42, 

no. 
INCEPTION OF FREIGHT, when, %i. 
INDEMNIFICATION to be made after lofs fuftiuned, 
and no more, 125, 143. 

when to be recovered, 130. 
INSOLVENCY— advantages of re-affurance in cafes of, 60, 

7*. . . 

INSTRUCTIONS— fiiuation of a broker not obeying his, 5, 

^ written, confidcred only as reprefentation, 55, 56. 

barratry in a captain to a6k contrary to his, 136, 137. 

INSURANCE, (Marine) wliat, i. 

nature of it, 2, 16. 

8 IKSUR. 
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INSURANCE, ki antiiliiitf, t. 

perils tbereof enamentedy ix. 
conftru^ions oa, zo, 2i».xoi9,i39» i8i. 
prinfiipAUjr earned, oaihj^ indiyi(lii|Ut». 3jr- 
aflbciacioa for, where allowable*^ }0« 
wb^'re prohibited, 44, 46, 48, 51, 74, 90, iSf« 
fubjedi of, 45, 46, 47. . : 
IKSURER---wiic»Lbcoker QoiiiMl«rd[.as>(ufih, 5. 

where liable, 19, ao, 9s, 122, 125, 133, 143, i7r. 
where difcharged, 9 3> 94^ 105, 107, 134. 
^ rule astoloffetby capture^ between. infuredaadf iif» 

whathemoflrdotodifcharge-hinifcdf, xjSi 
where he (hall ftand in the ptace-of the infured^ r50. 
bound to certain implied conditions, 2. 
INSURED, where he cannot recover, 2f , 107. 
penalty on, in certain cafes, 91. 
intitled to the whole damage' foftained, itt. 
rule as to lolTes by captttfe between infurer an4, 125, 

130. 
tnuft abandon before he demands a reeompenfft for a 

total lofs, 142. 
cannot in all cafes abandon, 143. 
where intitled to abandon, 143. 
mnft makeele^ioninthefirftinflance, 144. 
equally bound to the conditions of^policy as <he infurer, 
I, 189. 
• and to certain implied conditiotm^ 1. 
INTENTION of the parties the rule of conftrudtion, 32. 
to deviate, no doriatton, 103, 104* 
never to perform the voyage infured, how comftrued, 
105, 106, 107. 
INTERfiST— infurabl^, what, 45, 47, 48. 

various intercHs infurable by -different perf«nS| 6S. 

• . . JNTE- 
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:NT£REST> ufual documents to prove» xS> 

policies void for want of* 190. 
NTEREST OR NO INTEREST— infurances of this fort 
prohibited, 62> 73. 

excepting on foreign (hips/ 6», 73. 
NTERMEDI ATE VOYAGES in India, undcrwritcra liablq 
for, 30. 
confirmed by the ufage of trade, 31, 32* 
INVOICE— valuation determined by, 149, 1539 155* 
f UOGE of Admiralty to adjqdge faivage in certain cafesi 119. 
[URISDICTION of the fuperior courti not ouftad by covt* 
nant for rtf6r»nG«| 2931 194* 

K. 

COl^INGSBERG^re-aflurance unrfftrained th«rft« 63. 

L. " 
:«AW (MARINE) relative to ooAdemoation, 117* 
:«AWFUL TRADS^^cooftniaion on the words, 139* 
.ETTERS OF MART AND COVVT£R MART, ^t&M 

of; 9*» U7. * 
,1 ABILITY, 23, 25, 29, 30, 31 Co 33, 43, aad (e« Wurff^- 
,IEN of a fa^or on goods aainfurablc iourtft, 45. 
IMITATION OP TIME, how conftrutd, 17. 

as to Eaft India voyages, 30. 
OADING— charges of, where allowed, 171. 
OSS«-*fiartial» not allowed on certain arCicleSy so* 

by fire, owi)er excepted from, 12. 

when imdepwriter not liable for, 17, 97. 

conltrudtion on, 24,25, 93, 123, 1A4, i47« 

muft be a dire^ confe^uettcf of the ptril iniisre^ 
againft, 33. 

by capture, rule on, 115, 130. 

by detention, 130* • 

when abandonment to bo nuide after, 144. 

LOSS 
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LOSS— proof of lolt fenerally unneceflary after adjuftmeoty 
178. 
Sec alfo Partial Lofs and Total Lofs. 
LOST OR NOT LOST, peculiar to Eosliih policies, is. 

M. 

MALT, meant cokn, 169. 

MARINE INSURANCE, what, t. 

■ ■ LAW relative to condemnation, 127. 

MARINERS, (hare of prize allotted to, laS. 

any criminal z6t of theirs, barratry, 133. 

punifhment of, in certain cafes, 140. ' 
MART (LETTERS OF)^fee Letters of Mart. 
MASTER may infure for wages, 6S. 

ihall continue with convoy, 90. 

what barratry in, 133. 

whatnot, 138. 

penalty on, In oeftMA eaf#s, 14A. 
MEMORANDUM figfied piwious t# lh« policy, 4. 

what goods fpecilied ia it, 4o, x68. 

conitrudiions on a, iit, 1x5, x68, i^fy 170* 
MERCHANDIZES— fee Goods. 
MERCHANTABLE-^goodsmuflbe, 11. 
MINUTES-^policy may be altered by writce» fbhiutflirf j[« 
MISCONCEPTION of law or faa in adjvftmenty tSteui of, 

X78. 
MISCONDUCT, DO naa fliall take advantage ol hit ^mit 

132. 
MISREPRESENTATION avoids the policy, wbetlMr by 

principal or agent^ 49^ 70. 
> wfaatdetmod, 54, 55* 7o> 71. 
MISSING— -prefumption in cafe a (hip is, 114. 

when to be deemed loft, x&3^ 
MISTAKE, no juflification on a concealment, 50. 
of checajptauvaot^patUiof thei«3». xt> 

MORT. 



I 



Index^ * %7I9 

MORTGAGE, infurable interdt in cafe of, 47. 

earious cafe of, 138. 
MUTINY, conftnidion on, 33. 

N. 
NAM^ PfC^iTary, 7, 15. 

of Ihip and mafter, 9, 109. 

of places, to be taken in order, 95, 'T;'**^';' 

NAVY— >infurable interelt of, in certain cafes, 47* « 

NEGLIQfiKCS of captain fatal, 89^ 

where barratry, 133,135. 
NECESSITY (VOYAGE OF)- See Voya^eof NeceffiXy. f * 

— , UNAVOmABI-E, ju£lifie« dsviaOoa^ ^c. 

109, no, 135. 
NEUTRALITY — breach in warranty avoids the policy, 51. . 
at the commencement of voyage fvi£^ciQnt» <>(. 
fentence of a foreign co^rt not always proc^ gf a want 
of, 178, 179. 
NOTICE of abandonment necejXary, 144. 
NOTORIOUS fraud, effedsof, a$ to premian)> xzx. 

O. 

OBLIGATIONS implied— fee Implied Conditions, &c. 

OFFICER'S FLAG— fee Flag OAcef s. 

OPEN POLICY— what, 35. 

ORJDINANCES (Foreign)— how feir binding, 179, iZi. 

OUTWARD-BOUND lElISK, when it ends, 26. 

OWNER may infore for freight, 68. 

may Ihift goods if necefliary, ixo, 17a. 

confidered in polTefiion after re-capture, 113. 

where intitled to fal?age, 125. 

cannot ranfom, 126. 

when barred by fentence, or not, 127. 

to what intitled, 128,129. 

for certain purpofes good, 134, 135, irsS. 

penaKy on, in certain cafes, 140. 

OWNER. 
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OWNERy when he may abandon, 143 , 145. 

need not f eneralljr prove a lois after adjufUnent, 175^ 
178. 

P. 
PAPERS OF SHIP— (^e Ship's Papers. 
PARTIAL LOSS, when underwriters free fronEi^ le. 
what, t$i, 

manner of fettlmg it, 755* 
opens a valued'pcdicyy i67» 
PARTNERSHIPS— fee Companies for Infuranee. 
for infurance Yoid> 38, 40. 
except under certain circumftances, 39^ 
PAYING MONEY into Court, when allowable, 193, . 
PEACE — the infurer takes on himfelf the rilk of peace or 
war, 91- 

■ 

PEOPLE, how conftmed, 131. 
PERILS enumerated, 11,12. 

the confideration of the premium, rri. 

of the fea, how conftmed, 123, 124. 

what mfty be given in evidence, 1S4. 
POLICY— what, i. 

of the higheft credit, 3, 69. 

not to be altered after fignature, 3> 4* 

may be amended by confent, 4, 5. 

or in cafe of unqueftionable midake, 4, 5, 

cuftodyof it, belongs to the affured, 6. 

in blank, not legal, 8. 

premium moft material part, 13. 

ftampsof a, 14, 15, i6, 17. 

to be conftrued largely*, 22, 57, 81, 139.' 

valued or open, the diftin6lion, 3 5. 

how rcndcjjed void,.4o, 44, 50 to 53, 70, 95, 1^2, 1 ir, 
120. 

muft be founded on truth, 106. 

determines the valuation in fome cafes, 149, 167. 

iPOtlCY-- 
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POLICY— fttbfcription thereto muft be proved, 176. 

of what it is evidence^ 177. 
PRACTICE among merchants as to a miffing ihipV 115, iSj* 
PREMIUM, proportioned to the riOc, 5/119 92. 

efleiitial to the co»tra6ty 7, 13* 

where part returned, 23. 

where the whole, tti, iia, 118 Co no* 

where noney 114 to ir4y iti. 
PRICE INVOICE—fee Invoice Price. 
PRINTED PROPOSALS confidered as pact of a policy, 8i. 
PRIVATEER— rate of falvage allowed to, 129. 
PRIZE is an infurable iutereft, 47. 

regulated by ftatute, 127 to 130. , 

PROHIBITED COMMODITIES cannot be iniured, 48, 78. 
PROOF of lofs after adjuilment feldom neceOary, 173, 178* 

See Evidence. 
PROPERTY OF ENEMIES cannot bf infured, 48. 
PROPORTION OF DAMAGE, how alcertaincd, 152, ^53 

to 167. 
PROTESTS, where to be made, 171. 

where not to be read in evidence, 184. 
PROVISIONS, where protend by the policy, 33. 172, 

where not, 151. 
PUNISHMENT iac deftrofing flaps, 140, 14,1, 149. . 

QUARANTINE— efFedls of performing, 19. 

R. 
RANSOM — it is illegal to ranfom, 126, 127. 
RATE OF SALVAGE fixed in certain cafes, 149. 
RE-ASSURANCE— what, 59, 67, 189. 

when void, 72. 
RE-CAPTURE— conftm^Uon on, 1x3, 126,130. 

original owner's right preferved in cafe of, 127, Tz8. 
may abaodon, ootwithftandiBg, 143, 145* 

M RE-CAP. 
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KE-CABTITRE, where not, 147. 

falvage in cafe of, 149. 
R£COMP£KS£ for a total 4ors cannot be demanded wiCh- 

out abandon meat, 142, 143. 
RENDEZVOUS (General-)— a veflel going to, how <;irc«m- 
ilanced, 20, 100. 

ufual place o(, how conilrued, 81. 
REPAIRS— expences of, allowed in average, 172. 
REPRESENTATION— fee Mifreprefentation. 

<liffiBrence between it and warranty, 80. 

what deemed^ 8r. 
RESPONDENTIA muft be-fpecified when inftired, 45. 

dired^ions refpe^ing it in cafes of bankruptcy, 6i. 
R^TITUTION muft be made on certain terms » 126. 

how underwriters affeAed by it, 1 30. 
RETAINING GOODS for falvage, lawful, 147. 
RETURN. OF HIEMIUM— fee Premium. 
REVENUE LAWS«--infurance muft be agreeable thereto, 

44, 76. 
RISK— neutrality at the 'commienceroent thereof, good, 91. 

of war or peace, within the policy, 92. 

muft be varied to avoid policy, 96. 

commenced, no apportionment after, ii4« 

at TsAJrom^ conftrued the fame, 118. 
See Perils alfo. 
ROBBERY — when infurers liable, 12. , 

S. 
SAILING INSTRUCTIONS neceffary to a departure with 
convoy, 85, 87. 
exception thereto, 86. 

.. WITH CONVOY from ufual place of rendes- 

vous, fufficient, 88« 
rvarious conftru^oos thereon^ 8f« 
regulated by ftatute^ 90, 91. 




ILT—- exception as to, 10,168. 

Joes not include faltpetre, 169. 
ILVAGE— infurer muft bear this lofs, i i 5. 

ftated, 128, 129, 145. 

when very high, infured may abandon, 14', 146, 

what, 147. 

goods may be retained to pay it, 14^ 

need not be flated in the declaration, 150, 184, 185^ 
A.TISFACTION can only be once recovered, 65. 
EAM£N— -regulations refpedting; their iniuting wages, &r.. 

46. 

as to falvage, 128. 
E A- WORTHINESS, an implied warranty, 41, 43, no, 

fufficient at the time of lailing^ no* 

policy void without it, 1 1 1. 
EED, exception as to, 10, i68, 
ENTENCE of a Court of Admiralty— fee Admiralty* 
EPARATION from Convoy, if unavoidable, not fatid, 89. 
HIFTINC GOODS lawful, if from ncccffity, *72. 
HIP MISSING— fee Miffing Ship. 

when riflt thereon ends, 27. 

mud be fea-wortliy, 43, 110, in. 

neutral, what deemed, 91. 

what intitled to do, 102. ' 

diredlion, when a (hip in danger of being ftranded, 148. 

valuation thereof may be determined by the policy^ 
149. 
HIP or SHIPS — infured may cover any that fall within 

the terms, 49, no. 
KINS, exception as to, 10. 
LAVE TRADE — regulations refpeAing it, 12. 
LIP OF PAPER, though wafercd to the policy, not a 

warranty, 57. 
MUGGLING VOYAGE, infurance tbereoo illegal, 44. 

M 1 SMUG- 
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SMUGGIUNG VOYAGE— where ^derwrkers liaUe for 
loftliy^ 139. 
where Aot, 154. 
SOLDIERS, what falvage they are intitled to, 128. 
SPECIFICATION rieceffary, 9. 

not of marks, though adVifable, 10. 
SOUTH SEAXX>MPANY— their rights protected by fta- 

tatc, 39. 
STAMPS — regulations refpedliQg, 14, 15. 
STATUTES QUOTED— 36, 45, 46, 59, 60* 64, 70, 'ji to 7^, 
78, 79, 89, 96, 116, 1*7, 140, 141, 148, 149, 167, 
190, 192. 
STAUNCH AND STRONG, an implied warranty, 43, i lo. 
STORE SHIP— inforer liable for goods loft in one, 23 • 
STRANDED— wba^ 10. 

left out of the Mem. by the companies, ]68. 
conftmftions thereon, 169, 170. 
SUB f ECTS of infurance in general ftated, 44i 
SCGAR, exception as to, xc. 

T. 

TACKLE— conftruftion tliereon, 3^. 
TERM, or TIME — no policy to be made for more than 
twelve months, 15. 
See Time. 
TERMINI OF VOYAGE, how conftrucd, 106, 107. 
THIEVES, on Ihipboard or not, difference between, 12. 
TIME of riik to be exprefifed in the policy, 11, 134. 
conftru^ion on, 34, 108, 134. 
none fixed for payment of a lofs when a ihip has not 

been heaid of, 124. 
practice relative thereto, 125. 
TIGHT— >veirel muft be fo on failing, 43, no. 
TOBACCO, exception refpeding it, io» 

4 TOUCH 
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TOUCH AND STAY— ufually ftated in the poUcf* n. 

conAniAion thereon, 3 1» 93* 
TRADE> courfe of— fee Ufage of Trade. 

, LAWFtJL — coiiitruAioa on, 139. 

TROVER will lie to recover the policy, 6. 
TRUTH ncceflary to contraAs of infurancc, 106. 
TOTAL LOSS-*what» 141, 14%, I45> 146. 

what not, 143. . 

r^fpcding a valued or open policy, 167, 
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V. 

VALUE of the lofs fuftained to be made good, 145, 15 r. 

of goods, how to betaken, 171, 173. 
VALUATION determined by the policy, 149, 167. 

when not ftated there, by the invoice, 153. 
VALUED POLICY, what, 35— fee Policy. 

void, if ufed to cover gamtng» 73. 
UNDERWRITERS— who fo called, i. 

when not liable for partial lofs, to. 

what perils they infure againft, iz, 15 it 

keep open accounts with brokers, 1 3. 

wh«re not liable, 17, iS, 33, 97, 98, 134, 15Z. 

where liable, 30 to 34, 43, 96, 98, 104, io3, 130, 132, 

'39> '43> '44- 
cannot be partners in Infurance, 38. 

exception thereto, 39. 

what bound to know, 41. . 

bankrupt, regulations refpe^ing them, 60. 

when may retain premiums, izt, 

undertake to bear expences of falvage, 147. 

when adjuftment not binding on them, 174, i^Z* 
VOID CONTRACT— fee Partnerfltip. 

by fraud, concealment, or mifreprefentation, 70. 
■ POLICY— fee PoUcy and PoUcles Void. 

VOYAGE (EAST INDLA.>lfee Eaft India Voyages. 

VOYAGE 
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VOYAGE (INTERMEDIATE)— conilruaion thereon, 31, 

(ILLEGAL)— what, 44. 

reaaers the policy void, 74, 75, 77. - 
at the commencement, fofficient, -6. 
immaterial when the lofs takes place by it, 13^. 
% muft be during the voyage infured, 181. 

UNLOADING— -charges thereof allowed in general ave- 
rage, 171. 
USAGE, as between brokers and underwriters, 13. 

mod commonly followed in conitruing policies, i(f> 

t8, 93 to 96, IJ5, iiS* i 

io a particular voyage, underdooU to be referred co by 

the policy, 29^ ibi, loi. 
better known in £aft India voyages^ |0, 3?. 
in fome meafure governs the law, 45, 46. 
as to failing inftru^ions, SSt 
to let the valuation in the policy remain, 167. 

W. 

WAGES (Extra] paid during a detention to repair, not 
co^'ered by the policy, 33, 151, 172. 
of a failor, where not infurable, 46, 
WAGERING policies void, 73. 

excepting on foreign fhips or foreign property, 73, 
190. 
WAIVER of right to abandon, what, 144. 
WAR or Peace, the ri(k thereof borne by the infurer, 9a. 
WARRANTY to depart with convoy, how conftmed, 18, 
20, 85 t6 89, 100. 
implied, as to fea-worthinefs, 42, 43. 
muft be literally complied with, 51, 52, 80, 82, 83. 
what, 80. 

immaterial to what caufe non-compliance owing, 8o. 
written in the margin of a policy, good, 8r.' 

WAR. 
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WARRANTY muft make part of the policy, or be referred 
toby it, 8[. 
diiiin^Uon between it and reprefentation, 82. 
conitrudlion tltereon, 179, \%%* 
WEARING APPAREL of the mafter and feamen excepted 

from falvage, 149. 
^WOOL-^uni(hment for making infurance thereon, 79. 
*VRITTEN CLAUSES in a policy, of fuperior authority, 6. 

conftru^tions thereon, 23, 118. 
WRITTEN INSTRUCTIONS only confidercd as repre- 
fentation, 55. 
to be binding, they muil appear in the policy, 81. 
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ERRATA. 

In Page 45, near the middle, for '* a/ike" read *' a/c/te," 
77, in the margin, for " Be " read *« BM." 
85, .1 for " HiMert " read " Hihkertr 

143, near the middle, for *Utifitrer** read ^^ injured,** 
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